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a unfortunately, seldom 
are able to give much 
thought to the place and function 
if their profession in society, 
because they are preoccupied 
vith the insistent problems of 
dients which help pay the rent. 
But they should recog- 
nize that, as society is 
ganized in this coun- 
try, the law office is the 
very base of the pyra- 
mid-like structure on 
which we depend to ad- 
minister justice. “Law- 
abiding people can go 
nowhere else to learn 
the ever changing and 


which they 
must behave and to ob- 
ain redress for their wrongs.” 
Hickman v. Taylor, 329 US 495, 
14-515. The law office indeed 
8 the vestibule to the courts. 
The Bar is given a monopoly 
if the privilege of rendering 
egal services. This puts it un- 
ler a responsibility unlike that 
iftraders. The profession con- 
lucts the baffled layman over 
he rough highway to justice, 


Hon. Robert H. Jackson 


along which it maintains its own 
private toll gates. The layman 
often complains, and sometimes 
with reason, that the toll is more 
than the journey is worth and 
that the cost of legal services 
places them beyond the reach of 
a large part of our peo- 
ple. Despite the rather 
impressive incomes of a 
few leaders of the Bar 
(far less enviable after 
taxes), the law is not 
on average an overpaid 
calling. I think few 
really begrudge’ the 
lawyer his lot, which 
traditionally is “‘to live 
well, work hard and die 
poor.” Certainly no one 
acquainted with the 
functions and conditions of the 
profession would expect to im- 
prove the administration of jus- 
tice by measures that would fur- 
ther distress an economically 
hard-pressed Bar, which in some 
cities already is demoralized by 
excessive numbers and sharp 
competitive practices. 

Today any profession that 
neglects to put its own house in 
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order may find it being dusted 
out by unappreciative and un- 
friendly hands. The medical 
and dental professions have 
fallen under critical examina- 
tion, not only in England but 
also in the United States. So- 
ciety, of course, has a legitimate 
and immediate interest in the 
faithful functioning of the Bar. 

The American Bar Associa- 
tion, anxious about the economic 
problems of the Bar, chose a 
distinguished Council to make a 
broad survey of the profession 
and induced Reginald Heber 
Smith to become its director. 

What is the problem to which 
the present report on lawyer 
reference plans is addressed? It 
is concerned with the difficulties 
in obtaining legal service that 
beset what we may roughly call 
the middle class, that numer- 
ous group that is neither well- 
to-do nor sufficiently depressed 
to seek or qualify for free legal 
aid. The reference service is not 
for those whose need is charity, 
aid. One of the beneficiaries of 
the reference service is the 
hard-working, self-respecting 
person who is desirous, within 
his meager means, of paying for 
what he gets but who does not 
know where or how to find the 
lawyer who will serve him for 
what he can pay. The other 
beneficiary is the lawyer ready 
to render for referred clients 
honest service of approved com- 
petency for a moderate stated 
fee. The two are brought to- 
gether by an arrangement of- 
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fered, managed and supervised 
by the organized Bar. 

Small income groups have le. 
gal problems almost as compli- 


hone di 
list on 
lice co 


cated as those of a business ex.fialis 


ecutive. 
fected by mystifying provisions 
of leases for living quarters 
under which the tenants may be 
evicted and by the problems of 
rent controls. They buy goods 


Humble homes are af-b! 


hat law 
heir Ss 
ould a 


on the instalment plan and mayf 


be subject to overcharge or un- 
just repossession. Their little 


affairs raise questions of lawg 
concerning debtor and creditor, 


lessor and lessee, domestic rela- 
tions, torts and crimes. 


Butfrhi 


their questions often do not in-Be 
volve enough to be worthwhilek 


of solution by 


large overheads to meet. Must 


lawyers withhwy 


they then remain unanswered?) 


At the same time, we have 


and continue to produce so many 


lawyers that a large number 
hold on and exist by a perilous 
margin, and some turn to living 
by methods that bring the pro- 
fession no credit. The lower in- 
come lawyers, who are not al- 
ways either the less competent 
or less trustworthy ones, need 


clients, while clients are in need F. 


of them. 


Let us look at the reference} 
service from the viewpoint of} 
persons whose means are small 


but who 


wish, within their} 


means, to pay for the service ff 


they need. Many of these do not 
personally know any lawyer. 
How will a prospective client 
find one? The classified tele- 
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hone directory is nothing but 
list on which the name of the 
lice court lawyer, the corpora- 
ion lawyer, the real estate spe- 
ialist and the divorce attorney 
He knows vaguely 
hat lawyers, like doctors, have 
heir specialties, that some 
ould and some would not be 


jemand, and perhaps reasonably, 


‘e or un- 
eir little 


ore than he can afford to pay. 
e has heard all sorts of tales 


of lawkl 
creditor,# 


stic rela- 


in-fequaintance who knows, 


hich? Maybe he can find some 
or 
mows somebody who knows, a 
awyer to recommend. But, even 
0, few laymen will know 


‘Whether that lawyer is engaged 
ein the line of practice needed or 
ywhat his scale of fees may be. 


to living 
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hat is where the bar associa- 
in-managed lawyer reference 
ervice comes into play. 


The problem in its simplest 
erms is whether, and how, the 
ar can provide the machinery 
guide this kind of a client into 
i law office where he will fit. 
‘ince 1937 the bar associations 
ifsome of the larger cities have 
wen experimenting with plans 
0 this end. The complications 
fany plan for bringing low-cost 


se do not § 


lawyer. 
ve client 
ied tele- 


mdering free legal aid to those 
ho cannot pay at all. Associa- 
ms have met and most of them 
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have overcome innumerable ob- 
jections and hurdles. This re- 
port is not devoted to mere the- 
ories. It is a factual study of 
these actual experiments, and 
what it teaches are lessons of 
experience. 

How and where should such 
a service be set up, and is it bet- 
ter managed by a layman or a 
lawyer? How shall the refer- 
ence lawyers be selected, what 
obligations shall they assume, 
and what is their relation to the 
reference office? How shall the 
fee be fixed and assured? By 
what medium may the service 
be brought to the attention of 
laymen? Aside from the im- 
mediate fee, has the relation of 
attorney and client so estab- 
lished proved productive of other 
business for the lawyer? Does 
it prove satisfactory to the 
client? This study is devoted to 
those down-to-earth practical 
questions. 

I am not going to dull the edge 
of this report by trying to sum- 
marize its contents. The au- 
thors have already boiled it 
down to the shortest form con- 
sistent with imparting the in- 
formation essential to an under- 
standing of the program. What 
I would do is to exhort those 
who have the welfare of the 
legal profession at heart to read, 
mark and inwardly digest this 
report. It deals with one of 
those problems that only the 
organized Bar can solve, and 
conditions which too long neg- 
lected may be exploited to plague 
our profession. 














VERY good looking young lady, 
previously unknown to me, 
was announced to me by my sec- 
retary, entered my private office, 
and sat in the chair before my 
desk. I observed a troubled ex- 
pression on her face and a fright- 
ened look in her eyes. I smiled 
and gave her a cheerful greeting 
to make her feel at ease, and she 
calmly blurted out, “I want a 
separation from my husband.” 

It was obvious that something 
had recently transpired between 
her and her spouse which upset 
her so completely that now she 
was vengeful, full of despair and 
hate for her husband, and dis- 
appointed with the world. Her 
state of mild shock needed a 
sedative at once, and such a 
treatment—she had decided— 
was to be found by making a 
sudden and clean break from her 
husband. She had never before 
faced marital discord by taking 
the bold step of obtaining the 
advice and help of an attorney. 

It was now Monday morning 
and the matter had been brew- 
ing in her mind since Saturday. 
She had wanted to call me Sat- 
urday, but a relative urged her 
to wait. Two days had not been 
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A Young Lawyer's Dilemma |i.25 
To ta 
arry tl 
CSO nal 
against 
By S. JAMES DeELASHO tary int 
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a sufficient cooling-off period}ication 
She was in an uncompromisingybstan 
mood and bent on obtaining 4 very 
complete separation. vision ¢ 
Normally, a lawyer will andof a tri 
should make some sincere effwas sui 
fort to persuade a quarrelingrate ma 
couple that their dispute igin the c 
only impulsive, temporary, an@that th 
not serious enough to warjgether 
rant a break in the marita}the act 
status. Many wives and ever husban 
husbands know this and bring over all 
the matter out into the open byj that th 
resorting to a lawyer for the ex4 with he 
press purpose of scaring thd had asl 
other spouse, with no real inten4 she ha 
tion of obtaining a divorce orjhad se 
separation. woman 
The question is—and here lies - sagan 
the dilemma—how far should a ‘if gre 
lawyer go in his attempts to os a 
reconcile a quarreling couple’ attitud 
Should he suddenly become 4) },.. 
teacher in morals, or assume the| quot j, 
role of a father-confessor, when} gine ‘s 
by so doing he may cause the} treatec 
couple to each harmlessly eX-| he did 
plode his or her grievances be-] furthe 
fore an unbiased attorney-at-] reason 
law? Or should he make a rou-j unhap’ 
tine gesture to bring about allging < 
reconciliation and proceed with@jinto t! 











gal action at the first sign of 
apparent failure? 

To take the part of, and to 
arry through as a mediator, 
would, in most cases, work 
gainst the lawyer’s own mone- 
tary interests should his efforts 
weceed, as they do in many 
ases. This has often happened 
_ Jin my office, has given me grati- 
f periodfication and joy, but has lost me 
romising substantial amounts in fees. 


ima 


aining 4 Very recently I viewed on tele- 
: vision the enactment of the trial 
will andof a true case wherein the wife 
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was suing the husband for sepa- 
rate maintenance. The evidence 
in the case brought out the facts 
that the parties had lived to- 
gether for eleven years before 
the actual separation; that the 
husband had devotedly turned 
over all his earnings to his wife; 
that the wife was still in love 
with her husband but one night 
had asked him to leave because 
she had discovered that he had 
had several dates with another 
woman and had purchased her 
flowers. The husband felt that 
the grounds relied upon by the 
wife were flimsy, purely specula- 
tive and depended upon one’s 
attitude toward human rela- 
tions. He honestly felt his con- 
duct justified and not reprehen- 
sible and that he had not mis- 
treated his wife. He felt that 
he did not want to contribute 
further to her support for the 
reason that she had made him 
unhappy by her constant nag- 
ging about his inability to get 
into the high income brackets, 
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and furthermore, she had forced 
him to leave. 

As the trial progressed it be- 
came obvious that the husband’s 
relationship with the other wom- 
an was purely a friendship. The 
wife heard the other woman 
testify that she and the husband 
had met properly, that their ac- 
quaintance was a mutual friend- 
ship in which it was intended 
to include the wife, and which 
had its roots in mutually sym- 
pathetic marital experiences. 
Hearing this other woman repu- 
diate what he had thought might 
be a new love, and realizing that 
his wife had been jealous, the 
husband was inclined to return 
to the fold. The wife, having 
heard the true facts, felt differ- 
ently toward her husband. 


However, the suit had been 
filed, trial had been had, and the 
attorneys had completed the 
presentation of their respective 
cases. The jury, which had been 
called by the judge to give an 
advisory verdict, did return a 
verdict for the wife, advising 
that she be given separate main- 
tenance. The judge, however, 
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sensing the possibility of a rec- 
onciliation asked to see the par- 
ties and their attorneys in his 
chambers. The outcome was un- 
doubtedly in accordance with the 
judge’s good sense. 

Here, then, was a case which 
could have been brought to a 
happy conclusion by one or both 
attorneys merely by a searching 
and understanding investigation 
into the facts. 

But, let us get back to the 
young lady seated before me in 
my office, still perplexed and con- 
fused. She had resigned herself 
to a complete separation from 
her spouse because he was un- 
bearable, temperamental, and 
unpredictable. To live with him 
any longer was inconceivable. 
All this I ascertained in a series 
of questions designed to observe 
her state of mind and her real 
feelings toward her husband. 
As the questions were answered 
she unburdened herself by well- 
aimed accusations at her hus- 
band and by relating the efforts 
and sacrifices she had made for 
him and the patience she had 
endured to forbear his shortcom- 
ings. She ended with tears. 

To me these represented tears 
of relief which she now felt after 
telling one who understood and 
sympathized with her helpless 
predicament. I hastened to as- 
sure her that I did understand 
and sympathize, adding that she 
was well entitled to a legal sepa- 
ration, and that certainly, in my 
opinion, she had presented me 
with the necessary evidence for 
such a separation. 
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But through this inquiry I had 
noticed an apparent reservationjnconside 
on the part of this young ladyfmaffecti 
against a complete castigation offtive to | 
her husband or a final dismissalnd una 
of him from her life foreverfoward 
Though she felt it was hopeless} The ht 
to try to correct his faults, shelsnce of d 
did reveal that this same hus-{ired to | 
band, less certain habits, would{she hesi 
make her a_ suitable spousefysking 1 
Before she left we had madefthem int 
arrangements for my fee, oneffearful c 
amount in case of a mutual ac-Iyiolence, 
cord, and a higher amount should{suld me 
court action be undertaken. An ho 

I wrote to her husband tof[heard - 
come in to see me regarding}periodic 
their family troubles, and ad-Jperation 
vised him to be represented byjtime I | 
counsel at such a conference. Heffrom tl 
immediately phoned for an ap-|knew tl 
pointment, said he would signiteached 
a separation agreement, pre-|% their 
ferred not to be represented by|tme it 
a lawyer, but insisted that his|%!™S @ 
wife be present so that he could| de D 
talk to her, which would have fefnite 
been the case regardless of his 4 "ca 
request. The appointment was thought 
made and the conference took manent 

lace within the next few hours.| ,, 

Pp wanted 

The parties came before me] would } 
with recriminations flying, all] she , 
remarks being directed at me} oq time 
but intended for the other party.! them tc 
The wife succeeded in bringing) a very 
home to her husband the facts|He lef 
that she was determined to getjjsilence. 
a legal separation, in court if}to me. 
not by agreement; that the fault }she ha 
of the discord lay with him; and, {chance 
in general, that he was a mean, 
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iry I had 
ervationfnconsiderate, thoughtless, and 
ing ladyfmaffectionate person, inatten- 
yation offive to his marital obligations 
lismissaznd unaware of his cruelties 
foreverfoward his wife. 
hopeless} The husband, with an appear- 
ults, shelince of desperation, suddenly de- 
me hus-4sred to speak to his wife, alone. 
S, wouldishe hesitated, but agreed after 
Spousefsking my advice. I ushered 
id madefihem into the next office. I was 
fee, oneffearful of some possible physical 
itual ac-yiolence, but risked it, for this 
1t should{could mean a definite decision. 


ken. An hour passed, during which 
band tof[heard no shouting but did hear 
-garding|priodic argumentative  vitu- 
and ad-fperations. At the end of that 
snted byftime I entered their room and 
nce. Heffrom the looks on both faces 
- an ap|knew that no accord had been 
uld signjteached. They again used me 
at, pre-|48 their sounding board, but this 
snted by|time it was obvious that some 
that his}24ins and concessions had been 
he could] made by both sides. It was now 
ld havel@ question of bargaining. He 
s of his| finitely wanted her back, need- 
oe “ie ed her, loved her, and the 
sa wah thought of her leaving him per- 
iain manently made him furious. He 
W Nours.! wanted to be assured that she 
fore me} would return, tonight! 

ing, alll She was confused. She want- 
| at mel ed time to think it over. I left 
-r party.! them to talk it over further. In 
oringing}a very short time they emerged. 
he facts|He left the office in a loud 
d to get}silence. She remained to talk 
court ifjto me. She informed me that 
he fault {she had been asked for another 
im; and,ithance, that he said he would 
a mean,™lever mistreat her again, that 
he would take her wherever she 
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wished, that he would make 
amends, ete. She felt relieved, 
but excitement had left her with- 
out the strength to decide at the 
moment, her husband having left 
her with the threat that she re- 
turn that night or she would read 
about him in the obituary col- 
umn. She didn’t, however, think 
him capable of that. 

She left in a little while, 
promising to phone me in the 
morning as to her decision and 
the outcome. She kept her prom- 
ise. She was going to give him 
another chance, she said. She 
spoke with confidence in her fu- 
ture marital happiness with this 
man who now was aware of the 
requirements of a good husband 
and was willing to meet those 
requirements in order to bring 
happiness to his wife. 


I asked for and received the 
agreed fee in the event of a mu- 
tual accord. It was paid with- 
out dispute in this case. Thus 
the services actually rendered 
were fairly compensated. But it 
may well be that I would have 
realized a higher compensation 
out of the lawsuit which might 
have been the result of a little 
less effort on my part in at- 
tempting to reconcile this quar- 
reling couple. 

But the real answer to my 
dilemma undoubtedly lies with 
the young lady who walked into 
my office, bewildered, sad, des- 
perate, and broken, and who now 
finds herself in happy marital 
reunion, thanks, in a large meas- 
ure, to me, a young lawyer. 
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HORTLY after the conquest of 
Canada by England an at- 
tempt was made to supplant the 
French law by the English law. 
However, by the Quebec Act of 
1774, England, in this case wiser 
by far than in its dealings with 
the American Colonies, granted 
to the residents of Canada the 
right to their own laws, to their 
own language and to their own 
religion. 

These rights are the very 
essence of all that goes to make 
up the Province of Quebec. 

In the Province of Quebec the 
main body of our civil law is 
contained in the Civil Code. In 
1859, Commissioners were ap- 
pointed to codify the existing 
law which was almost exclusive- 
ly French in origin and to make 
suggestions as to what modifica- 
tions were desirable. The fruit 
of their labours was the Civil 
Code which came into force in 
1866. While it is based in the 
main on French law and while 
the codifiers took the Code Napo- 
leon as their model, it would be 
entirely erroneous to assume 
that it is simply a re-enactment 
of the Code Napoleon. It must 
be emphasized that the Code was 
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s | By HON. A. J. CAMPBELL 
Justice of the Superior Court of 
the Province of Quebec, Canada 


Condensed from The Massachusetts 
Law Society Journal, December, 1949 


















in essence a codification of the 
existing law and accordingly the 
provisions of the Code Napoleon 
were of utility only insofar as 
they conformed to what the} 
Commissioners thought Quebec }i# 
law was or should be. re 

Moreover it should not bel 
thought that the Code is a set 
of rules fixing the law once and 
for all. It was not the purpose 
of the Code to be complete in 
itself. Often it only states a 
principle, a general rule, but 
does not set forth all the conse- 
quences. 

The matter is well put in an 
article in the University of To- 
ronto Law Journal, volume 1, at 
page 109, written by the late 
Judge Mignault of the Supreme 
Court of Canada who says: 

“It was not, however, the pur- 
pose of our Code no more than 
that of the French Civil Code to 
say everything. I will explain. 
The Code often enunciates a 
principle, a general rule, but 
does not deduce from it all the 
consequences. Sometimes the 
consequences which it does men- 
tion flow so naturally from the | 
stated principle that they would 
have been applied even without 
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express mention. It happens 
moreover, that the definition of 
a right—definitions are rare in 
the Code but I may take as an 
example the definition of wsu- 
fruct—contain the seed of prac- 
tically everything connected 
with that right. One would be 
strangely mistaken if one at- 
tempted to restrict a _ right 
whether public or private to the 
dispositions contained in the 
Code. The merit of a Code lies 
in its clarity and conciseness, it 
does not lie in a multitude of 
details It is therefore 
sufficient if a Code either ex- 
pressly or impliedly enumerates 
the general principles appertain- 
ing to a right or to an obliga- 
tion. It is wrong to pretend 
that codification makes the law 
stable. Law by its very nature 
cannot be made stable. It con- 
tinually grows by applying itself 
to ever changing circumstan- 
ces. 


Let me give but one or two 
examples. Our whole law of 
torts is contained in four short 
articles of the Code and of these 
the article most often applied 
and which contains almost the 
entire law of what you call neg- 
ligence simply says: (Art. 1053 
C.C.) 

“Every person capable of dis- 
cerning right from wrong is 
responsible for the damage 


caused by his fault to another 
whether by positive act, impru- 
dence, neglect, or want of skill.” 

One cannot fail to see how 
such a concise statement of basic 
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law lends itself to being conjrontrars 
tinuously applied to an infinite shows it 
variety of circumstances in alism. It 
society always in a state offpoint o! 
evolution. By w 
I would also like to say a word} \pok at 
with respect to Art. 1054 which] has for 
deals (inter alia) with liability] decided 
for things under a person’s care} Halsbu. 
This article in the last thirty}1901 A’ 
years has been applied to de authori 
velop the whole field of liabil-] decides 
ity without fault or negligence] can be 
a source of liability which kept) that m: 
within its proper bounds is as} from it 
socially desirable as is liability} ing ass 
for negligent acts or omissions.} essaril 
Another example of this de-] every | 
duction of the consequences of] that th 
a principle enunciated by the} at all.’ 
Code is the doctrine of common] The 
fault, whereby contributory neg-| jg a lo; 
ligence on the part of the plain-; mal ec 
tiff does not defeat his claim but] law a 
only reduces it pro rata to his} itself : 
degree of fault. In France, as} titled 
in Quebec, this doctrine has been] ductic 
developed by the Courts, it is not} precec 
written in the law. my ir 
It may be pointed out in pass-' two | 
ing that the civil law doctrine] only v 
of common fault has been found] the C 
so equitable that it has been} a sta 
adopted by practically all the} js th 


common-law provinces of Can-| Louis 
ada and as well by _ several} of fu 
states of the United States. being 

This is evidence of how the | ety 0: 
law develops and gives the lie to | ed to 
the pessimistic predictions of the | dyna 





adversaries of codification who Ple 
pretend that to codify a judicial } cided 
system is to condemn it to rigid- 9 the ¢ 
ity and to sterility. Quite the 9 cont 
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ing con 
n infinit 
ces in 
state 0 


contrary, the Code continually 
shows itself to be a living organ- 
dism. It is not an end but a new 
pint of departure. 

By way of comparison let us 
lok at the common law which 
has for its basis the authority of 
decided cases. As said by Lord 
Halsbury in Quinn v. Liathem, 
1901 AC 495, a decision “is only 
authority for what it actually 
decides. I entirely deny that it 
can be quoted for a proposition 
that may seem to follow logically 
from it. Such a mode of reason- 
ing assumes that the law is nec- 
essarily a logical code whereas 
every lawyer must acknowledge 
that the law is not always logical 
at all.” 

The civil law on the contrary 
is a logical system. All the nor- 
mal consequences of a rule of 
law are comprised in the rule 
itself and accordingly one is en- 
titled to proceed by way of de- 
duction and not simply from 
precedent to precedent. It is not 
my intention to compare these 
two systems qualitatively. I 
only wish to stress the point that 
the Code is not to be treated as 
a statute complete in itself as 
is the situation, I am told, in 
Louisiana, but as an expression 
of fundamental rules capable of 
being applied to an infinite vari- 
ety of circumstances and intend- 
ed to be not static and spent but 
dynamic and ever-speaking. 

Please do not think that de- 
cided cases are of no concern to 
the civil law lawyer. Quite the 
contrary, the necessity of inter- 
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preting the Code, where inter- 
pretation is necessary, calls for 
an appreciation of all cases de- 
cided under its authority and 
opens the door to the treasure 
house of the French authors and 
commentators and the French 
jurisprudence which are of in- 
estimable value not because of 
any binding authority (they 
have none), not because they are 
French, but because of their 
value as reasoning upon the fun- 
damental principles of the civil 
law and which in the main are 
common to all systems. 

One can readily understand 
that under such a system the 
rule of stare decisis has no place. 
The great principles of the Code 
are ever speaking and what is 
at variance with them is un- 
sound in law. That does not 
mean that all is chaos and that 
no authority is given to decided 
cases. In practice with us, as 
possibly with you, differences of 
opinion on questions of law 
sometimes exist among judges of 
the trial court and even among 
judges of appellate courts. But 
when a court of superior juris- 
diction has decided a question 
one way, it is rare indeed that a 
judge of an inferior court will 
decide the same question in a 
different way, save perhaps in 
the hope that the matter will be 
carried to an even higher court 
which may agree with him. Our 
judges, quite apart from their 
desire not to involve litigants in 
needless expense, don’t enjoy 
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more than other humans butting 
their heads against a stone wall. 

There is an official French text 
of the Civil Code and an official 
English text. Both have equal 
authority. In the Dominion of 
Canada and a fortiori in the 
Province of Quebec, both Eng- 
lish and French are official lan- 
guages. While there is no re- 
quirement that a candidate for 
admission to the study of law or 
a candidate for admission to 
practice must speak both lan- 
guages, it will readily be con- 
ceived that at least a good work- 
ing knowledge of both languages 
is indispensable if a lawyer is 
going to practice before the 
courts. While the laws are con- 
veniently written in French and 
in English, this naturally is not 
true of the reports of decided 
cases or of the works of authors 
and commentators, which, of 
course, are written in the lan- 
guage of those that wrote them. 

The proceedings and plead- 
ings may be in French or in 
English as the party chooses. In 
the courtroom the Judge may be 
French or English but in any 
event he will speak and under- 
stand both languages. May I 
say, that while we all strive for 
perfection we are not all as gift- 
ed as my colleague Judge Cas- 
grain who is equally at home in 
either tongue. 

The Judge may be English and 
yet be addressed in French by 
Counsel or vice versa, but all 
this is nothing compared to the 
fact that a witness who appears 
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in the box has the choice ofhdosely 
speaking French or English. If}, right 


he chooses to speak French all 
questions are put to him in that 
language and all answers are 
given in that language without 
there being any question of an 
interpreter save in the case ofa 
trial by jury. It is the same if 
he speaks English. 

When there is a jury trial, and 
the jury is French, all the testi- 
mony given in English must be 
translated. If the jury is Eng- 
lish, all evidence given in French 
must be translated. Moreover if, 
as it often happens, the jury is 
composed half of English-speak- 
ing jurors and half of French- 
speaking jurors, all the evidence 
must be translated from one lan- 
guage to the other and the jury 
is addressed first in one language 
and then in the other by Counsel. 
Likewise, the Judge’s charge is 
given in both languages. 

Obviously, there must be a 
good deal of give and take be- 


tween all concerned: bench, bar, | 


and witnesses, as few speak both 
languages with equal fluency. 
Many an amusing incident has 
thus arisen. ‘ 

While it cannot be denied that 
the use of two languages does 
not tend to simplify the work of 
the courts, any difficulties which 
do exist are of very little mo- 
ment. Let it not be forgotten 
that in a community where the 
lives and interests of the French- 
speaking majority and of the 
English-speaking minority are 
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pclosely entwined any denial of 


If we right of the one or of the 


her to the use of its own lan- 
age, especially before the 
mrts, would be contrary to all 
tions of justice and democracy. 
The ability to speak and to 
derstand a language other 
han one’s mother tongue is un- 
uubtedly broadening. It is cer- 
hinly so in the profession of the 
bwin the Province of Quebec, as 
»be bilingual is to have the key 
oa full understanding of the 
wo great civilizations and sys- 
ms of law which flourish side 
y side in Canada. In Quebec, 
ot only has some of our civil law 
en inspired by English com- 
non law, but moreover, most of 
he public law, including all of 
he criminal law, stems directly 
tom the common law. 
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It may be asked: Is it not a 
disadvantage to have two sys- 
tems of law in one country? 

If the lawyer is regarded only 
as a workman, the answer should 
be in the affirmative, but if a 
broader concept of the law and 
of the lawyer’s function is 
taken, the negative would appear 
to be the better view. The inter- 
change of ideas through the 
work of the Canadian Bar As- 
sociation, the Committee on Uni- 
formity of Legislation and other 
media has been and will continue 
to be of inestimable value to both 
systems. Uniformity for the 
sake of uniformity is not the 
goal. What is the goal is sound 
and just laws, and towards their 
promulgation the common law 
and the civil law move hand in 
hand. 


The Price of Ambition 


A “paranoiac” is one who has a mania for litigation and 
an ungovernable desire and anxiety to be successful. This 
species of lunacy or mania is more common among attor- 


neys than litigants. 
S. W. Rep. 48. 


Bateman vy. Ryder, 106 Tenn. 712, 64 












Colorful Negligence 


In Barow v. Richard, 8 Paige (N.Y.) 351, which was 
a suit to enjoin the maintenance of a coal yard, the bill 
alleged that the coal dust was offensive to the ladies of 
the neighborhood, and that “this filthy coal dust settles 
upon their door steps, thresholds and windows, and enters 
into their dwellings, and into their carpets, their cups, 
their kneading troughs, their beds, their bosoms, and their 
lungs; discoloring their linen and their otherwise stain- 
less raiment and robes of beauty and comfort, defacing 
their furniture, and blackening, besmearing and injuring 
every object of utility, of beauty, and of taste.” Held, 
that making due allowance for the “coloring” which the 
pleader had given to such a naturally “dark picture” the 
bill stated grounds for relief. 








The Lawyer Examines 


An Abstract of Title 





Condensed from The Journal of the Bar Asso- 


ciation of the State of Kansas, August, 1949 


HERE is considerable criticism 

that some title examiners are 
too critical and cautious in their 
examination of abstracts; that 
they make objections and re- 
quirements based on mere spec- 
ulation or a lingering suspicion 
that some minor weakness, ir- 
regularity or defect in the chain 
of title may at some future time 
render the title unmarketable. 
Before we criticize title exam- 
iners too severely, let us look at 
the situation realistically. 

The court has defined a mar- 
ketable title as one which is free 
from doubt. It has said a title is 
unmarketable only when the 
holder is exposed to the hazard 
of litigation; that “every exam- 
iner knows that in reality he 
passes on the reasonableness of 
his own doubts”; that certain 
well-known principles have been 
established to aid in determin- 
ing the character of doubt re- 
quired to render a title unmar- 
ketable; and “these principles do 
not permit an examiner, or 
client, to refuse a title merely 
because he may entertain some 
lingering suspicion that possi- 
bly at some future date a ques- 
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By LARUE ROYCE t 
of the Salina, Kansas Bar i 
xk kk * 


tion may be raised whether the 
title is perfect.” The court then 
concludes “Every examiner of 
titles knows an abstract seldom ( 
presents all the facts essential 

to a perfect title.” 

The real truth of the matterly 

is, that a title examiner who 
finds some weakness, defect or 
irregularity in a chain of title, 
does not dare stop with the ex- 
ercise of his own best judgment 
as to whether or not they expose 
the title holder to the hazard of 
adverse claims or litigation. He 
must go further and speculate 
on whether some future exam- 
iner will take a different view 
of the seriousness of the same 
defects and advise his client 
they render the title unmarket- 
able or that the court may take 
a different view of these defects 
and hold the title unmarketable. 
As a result it is necessary to 
call attention to all defects and 
irregularities in the chain of 
title and require your client’s 
vendor to correct them. 


The ordinary client for whom 
we examine an abstract of title | 
does not know the difference be- 
tween a perfect title and a mar- 





















‘Nothing 7 cau de 


Have you ever told a client: ‘I am sorry, but there is nothing 


I can do for you’’? 
Before reaching this decision, did you consider the source 
of relief that is designed to begin where the law leaves off? 


ether the Such relief is found in Equity Jurisprudence, whose 

ourt then , ae : 
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ketable title. If you have passed 
a title as marketable, without 
calling your client’s attention to 
all defects in the chain of title, 
even though you consider them 
trivial and unsubstantial, and 
are willing to waive them, if 
subsequently your client sells 
the property and either con- 
tracts to give a perfect title or 
the examiner for the subsequent 
purchaser takes a different view 
of the seriousness of these de- 
fects and requires your client to 
correct them, you are in trouble. 
Nine times out of ten, the client 
for whom you examined the title 
will rush up to you, mad as a 
wet hen, and demand to know 
why you did not require his ven- 
dor to correct these irregular- 
ities and save him the time, 
trouble and expense of correct- 
ing them. If he does not actu- 
ally demand that you make the 
corrections or assume the ex- 
pense of correcting the irreg- 
ularities, you are placed in the 
awkward position of explain- 
ing to him, you did not overlook 
these irregularities but that 
you considered them immate- 
rial and in your opinion they do 
not render the title unmarket- 
able. When this occurs, you 
feel an obligation, without com- 
pensation, to try and persuade 
the examiner for the purchaser 
that the defects and irregular- 
ities, of which he is complain- 
ing, are immaterial and do not 
affect the marketability of the 
title. The time and effort you 
spend doing this amounts to 
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more than you received for thelvased 0 
original examination of  thejiad be 
title, not to mention the wear}han 2 
and tear on your nervous sys.jecord 
tem. made é 

It appears to me that. not-|llly sé 
withstanding the general defi = = 
nitions of a marketable and un-|* See 
marketable title, our court has}"® 2° 
held many titles unmarketable DT ten 
for reasons which are not}? 1° 
reasonable and based on spec- sees 
ulation, conjecture and a mere ‘id rot 
lingering suspicion that at some} "° 
future time some one might Sd 
make an adverse claim, and the ‘avit 1 
title holder might be subjected aot th 
to the hazard of litigation. If ‘t's . 
you will read the decisions off." 
our court on the use of affida-|"° ype 
vits to show marketable title|“™° * 
and when, and why, they can|"rOPe! 
be used to show intestate death ve did 
and the descent of property to th rd 
certain named persons as heirs, ae 
and why they cannot be used Daees, 
to establish title by adverse|“ qth 
possession, I think you will i rd 
understand what I mean. can a 

To me it appears that all the | fore¢|, 
reasons the court gives WHY | mence, 
affidavits are acceptable to show | inoco | 
intestate death and descent, | not * 
are equally applicable to show- lied os 
ing title by adverse possession, peti 
and all the reasons why title |)". } 
cannot be shown by an affida- |", SU! 
vit of adverse possession are | "atl 
equally applicable to proof of | It is 
death and heirship by affidavit. |that ir 
Neither affidavit is binding on j:ourt | 
anyone. nas 


It is interesting to note that spindin 
in a case holding that a title $f an. 
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based on a sheriff’s deed, which 
nad been of record for more 
han 20 years and where the 
record title holder had been 
made a party defendant and 
luly served with process, was 
not merchantable, because the 
abstract showed that the record 
title holder had executed a con- 
veyance of the real estate prior 
to the commencement of the 
foreclosure action; and al- 
though the grantee in said deed 
did not record it for two or three 
years after the sheriff’s deed was 
recorded, and there was an affi- 
davit attached to the abstract 
that the purchaser at the sher- 
if’s sale had been in the open, 
notorious, continuous, exclusive 
and adverse possession of the 

property for 20 years, the 20- 
\year period stated in the affida- 
vit did not extend to the date of 
the commencement of the fore- 
closure action, the court has said 
actual possession is actual notice, 
and the grantee of the then 
record title holder might have 
been in possession when the 
foreclosure action was com- 
menced, and if he were, he and 
ithose holding under him would 
not be bound by the judgment 
and might make some adverse 
\claim and the title holder might 
\be subjected to the hazard of 
litigation. 

It is also interesting to note 
that in a rather recent case the 
court has held that a judgment 
ina suit to quiet title was not 
inding on an unknown holder 
if an unrecorded assignment of 
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an unreleased mortgage, even 
though the record holder of said 
mortgage was a party defendant 
and had filed a voluntary appear- 
ance and disclaimer in the quiet 
title action. 


In most chains of title, there is 
a break in the original chain 
and a new chain evidenced by 
probate proceedings, judgments 
of the district courts and tax 
deeds. Our court has said: “The 
probate business of this state 
has been exposed to administra- 
tion by unskilled hands. The 
office is political, the term short, 
and ignorance, inexperience, in- 
efficiency and carelessness are 
likely to register their effects 
upon the devolution of titles 
accomplished through probate 
proceedings.” 


An examination of our Kansas 
reports shows the probate courts 
do not have a corner on igno- 
rance, inexperience, inefficiency 
and carelessness and that they 
have registered their effects 
upon the titles resulting from 
judgments of our district courts 
as well. 


The legislature has recognized 
this situation and in an effort to 
stabilize land titles has enacted 
statutes of limitation, limiting 
the time actions for the recovery 
of real property or the deter- 
mination of any adverse claims 
or interests therein can be 
brought; curative statutes; and 
remedial statutes. The courts 
have been quite liberal in the 
construction of these statutes, 
insofar as adults are concerned, 
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if the court had jurisdiction of 
all the necessary parties and the 
subject of the action, but have 
been very strict in determining 
the question of jurisdiction of 
the court of the parties and the 
subject of the action. The court 
has been particularly zealous in 
the protection of minors, insane 
and other incompetent persons, 
homestead rights, and of owners 
of real estate sold for taxes. 


As a result of these decisions 
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we are in the position of having 
titles based on administrator’s 
or executor’s deeds which, after 
they have been of record for 5 
years, are good as against an 
attack by a person who was an 
adult when the deed was ex- 
ecuted and by the personal rep- 
resentative of the estate; but 
which can be attacked by a 
minor within two years after he 
has reached his majority, and by 
a person who was insane or 


“We were playing house and, as you know, a wife 
can’t testify against her husband!” 
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incompetent at the 
time the deed was executed, 
within two years after he has 
been restored. The decisions in- 
dicate that in the event said 
minor should die before that 
time had expired or an insane 
person die without having been 
restored to his right mind, the 
heirs or personal representative 
of either might maintain an ac- 
tion to set aside the deed ex- 
ecuted by a personal representa- 
tive of a deceased person, if 
there are any irregularities in 
the probate proceeding culmi- 
nating in such deed. 

The same interpretation has 
been given to deeds executed by 
the guardian of a minor or an 
insane person. It therefore be- 
hooves the title examiner to 
check probate proceedings with 
the utmost care for all irregular- 
ities and defects. If there are 
any irregularities, they may 
raise a reasonable doubt as to 
the marketability of the title 
regardless of age. 

In a case with which most 
Kansas lawyers are familiar, 


mentally 


the court has permitted a col- 
lateral attack to be made upon 
a sale duly and regularly con- 
ducted in a probate court by the 
guardian of an insane person 
and held the title unmarketable 
duly 


because the appointed 
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guardian in said proceedings @ 
not have a guardian ad lite 
appointed for his ward, it ag ‘«@ 
pearing in the collateral attad ; 
by a stranger that the guardi os 
may have had an interest a 
verse to the ward. 

When titles are based on 
deeds or where a tax deed ap 7 
pears in the chain of title, yo 
can have a reasonable doub 
about the marketability of thq[AM th 
title, whether there has been @ came 
suit to quiet title or not. born in 

Until there is some way the daw 
compel every person acquiring: gate 
any interest in real property tqmajestic 
accept a marketable title, andtion wh 
some process by which everypge of f 
title examiner and every courtplazing 
will take the same view offpressed 
whether weaknesses, defects andinhuma 
irregularities in a chain of titlethese sh 
actually impair the title or mayjpeople 
reasonably be expected to exposeorder. 
the purchaser to the hazard of|United 
adverse claims or litigation, Ilfrom de 
recommend that the title exam-lretaine 
iner call attention to all irregu-lthat m: 
larities in the chain of title. If'These ; 
there are any, explain them tolfrom n 
your client before you put your 
opinion on the title, even though 
you feel they do not affect the 
marketability of the title and can 
be safely waived. Also advise |, 
him not to contract to furnish a 
perfect title if he disposes of the!* ile 
property. the 
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title, yo 
le doub 
ty of tha[AM the Statue of Liberty. I 
is been came from France, but I was 









rt. born in the heart of man in 
2 way t@he dawn of reason. I stand at 
acquiring gate of the United States 
‘operty t@najestically representing a na- 
title, andtion which is proud of its herit- 
ch everyage of freedom. I stand with a 
ery courtblazing torch welcoming the op- 
view ofpressed who escape from man’s 
fects andinhumanity to man. I came to 
n of titlethese shores as a gift from a free 
e€ or maypeople who cherish reason and 
to exposeorder. Both France and the 
1azard offUnited States won their freedom 
gation, Iifrom despots. That freedom was 
tle exam-lretained by teaching the idea 
ll irregu-that man has inalienable rights. 
title. If'These rights must be protected 
them to\from mob rule. I am Liberty. 








— I represent the rich and the 
fect the poor, the learned and the unedu- 


cated, the gifted and the ordi- 
‘0 advise|“ty, the proud and the humble, 
furnish 8 the sick and the healthy. Tama 
ses of thet‘ilent associate in the office of 
the President, of the Congress, 
if the Judiciary. When I speak 
the mob ruler skulks away. I 
lever sleep. I stand as a guard- 
lan angel even while the nation 
‘lumbers. I am Liberty. 

I represent all the courageous 


e and can 
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The French translation of this prose-poem was broadcast 
on the Voice of America program, “Ici New York,” and 
by French 
Liberty Day,” October 28, 1949. 


relay system on “Statue of 





men and women of the world 
who have defied unlawful au- 
thority, who have stood with 
naked breast against violence, 
who have not stooped to join the 
maniacal mob. I walk hand in 
hand with the child, the parent, 
the man of God, the teacher, the 
lawyer, the doctor, the soldier, 
the legislator, the judge, the 
artisan, the merchant, the artist, 
the poet, the laborer, the prison 
keeper and the ruler. I am 
Liberty. 

I instill in the hearts of all 
men a deep prayer for peace, yet 
I shall lead the brave squadrons 
of free men against that ruler 
who by trickery endangers world 
freedom by amassing millions to 
fight his false cause. I solace the 
lonely, companion the hunted, 
drink with the merry victors, as 
well as stand sadly at the graves 
of the heroic who offered their 
lives on the altar of freedom. | 
am Liberty. 

I lie unseen in the God-given 
conscience of all men every- 
where. 

I am the Statue of Liberty. I 
am Liberty. 


When Is a Dog “Vicious”? 


By JUDGE HEISKELL 
(Goens v. Jones, 1 Tenn. App. 294) 


(Contributed by Burnet Sizer of the Chattanooga, Tennessee Bar) 


USIE JONES, the plaintiff be- 

low, brought suit before a 
justice of the peace for 
damages resulting from being 
bitten by a dog belonging to the 
plaintiff. There was a judgment 
in the Magistrate’s court in fa- 
vor of the plaintiff | 
appeal to the circuit court where 
the case was tried by the judge, 
without a jury, and a judgment 
rendered in favor of the plaintiff 
..., from which the defendant 
has appealed and assigned er- 
rors. [One of the ques- 
tions] presented by these as- 
signments is: Did the dog have 
a vicious disposition, which was 
known to the owner? 

The plaintiff testified that she 
went across a vacant lot to the 
back of another house to inquire 
about a hair dresser, and that as 
she turned to go, after receiving 
an answer to her inquiry, the 
dog ran out of the open gate of 
the defendant’s back yard into 
the vacant lot and bit her, and 
that she ran into the yard of the 
defendant and shut the gate, in 
order to escape the dog. The 
testimony of the defendant’s 
witnesses tends to show that the 
plaintiff opened the gate and en- 
tered the premises of the de- 
fendant and was then bitten by 
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the dog and to escape ran u 
the back porch of the defen 
eee 

[An ice man] testified that 


, delivered ice at the d 
fendant’s house . befor; 
the plaintiff was bitten; that 
his first trip there the dog r 
at him, as though to bite hi 
and after that he would not ta 
ice in the yard unless the d 
was tied; that when the dog w 
loose in the back yard he left t 
ice on the front porch; that t 
defendant’s wife told him thyotectic 
leave the ice on the front porches. ynie 
whenever the dog was loose ikpsition 
the back yard, and he did sotion tha 
that there is a fence which sephs q pro 
arates the front yard from thtan he b 
back yard. tween 
J. W. Goens, the defendantheppje, 
after giving the dog a good an@he thi 
harmless character, said OMngth ¢ 
cross-examination: “I  neVefurge he 
knew the dog to have bitten anyfyrt so) 
body. He did bite a girl’s dres% ente; 
before plaintiff was bitten. [tying 
anyone came in the yard h@jp ¢jtj 
would run up to them as if h@ lexitie 
were going to bite them. If yOlasge jh; 
stood your ground he wouldbogsocg, 
stop. We never tied him. H@pmes , 
never ran outside.” teult 
No doubt the trial judge reag 
soned that in these latter days 
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» dog, however intelligent, or 
pwever analytical in his mind, 
uld bite a girl’s dress without 
iting the girl, and this in con- 
ection with the testimony of 
e ice man, who may be as- 
umed to be cool and dispassion- 
te in his testimony, was con- 
idered at least to impair the 
ran Up@haracter of the dog for peace 
e defen@nd quietude and show that the 
me had been testified to by the 
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we 
- 


jar) 


We are not unmindful of the 
ificulties that beset the owner 


1; that of a dog. The hardships im- 
2 dog rabosed upon him excite our keen- 
bite hinkg sympathy. The owner of 
1 not ta 


rsonal property can find no 
s the dofiace where thieves do not break 
e dog Withrough and steal. He can 
ne left thhearcely call anything his own. 


| him throtection. Yet a dog is worth- 
ont porches unless he has a fierce dis- 
3 loose i sition, and if he has a disposi- 
e€ did SOtion that makes for efficiency 
yhich sephs a protection of property, how 
from thtan he be taught to discriminate 
tween burglars and honest 
ple. If he is kept chained, 
good anghe thief may calculate the 
Said Olngth of his tether. If left at 
‘I nevelarge he may go out the gate, or 
itten anyfurt some one who has a right 
irl’s cree enter. It is one of the most 
itten. IMwving positions that confront 

yard h@ine citizen in this age of com- 
| aS I NG@lexities. The defendant in this 
n. 4f yOUwse has described his dog as 
he WoUIGiyssessed of a disposition that 
him. Hmes as near solving this dif- 
| ult problem as is possible in 








udge rea 
tter days 
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the affairs of imperfect canine 
and human nature. He says the 
dog would bark and start at one 
fiercely, as if to bite, but “if you 
stood your ground he would 
stop.” This is perhaps as near 
an ideal disposition as a dog or 
the owner thereof could wish for 
—the maximum combination of 
efficiency and harmlessness. The 
weak point in the combination 
is, who is to notify the stranger 
that if he stands and faces the 
dog he is safe, but if he runs he 
is bitten? If a notice should be 
posted setting forth the happy 
characteristics of the dog, it 
would destroy his value as 
against thieves, as a guardian of 
property and as a deterrent of 
crime. 

Again expressing our sympa- 
thy for the difficulties that beset 
the citizen who would own a dog 
to protect his precarious prop- 
erty, we cannot see our way to 
sustain the assignments of error 
in this case. They are therefore 
overruled and the judgment of 
the lower court is affirmed. 





a —— 










Aeroplanes and Aeronautics— 
risks covered in insurance on. 
An insurance question of current 
interest is involved in Cramer v. 
American Alliance Insurance 
Co., — SD —, 37 NW2d 192, 9 
ALR2d 577. The South Dakota 
Court, opinion by Presiding Jus- 
tice Smith, held that damage to 
an airplane which collided with a 
snow bank during a landing run 
was not covered by a policy in- 
suring the aircraft and describ- 
ing the coverage granted as “All 
Risk—Ground only excluding 
taxiing—including fire in flight,” 
defining “flight” as extending 
until a landing run is completed, 
and providing that the coverage 
shall extend to any loss or dam- 
age sustained in flight by reason 
of fire, lightning, explosion, and 
self-ignition “except following 
collision but including resultant 
collision damage.” 

The annotation in 9 ALR2d 
581 discusses “Insurance on air- 
craft; risks and losses covered.” 

Alimony — wife’s misconduct. 
The court which grants a wife a 
26 


itny ths eins Settee 


which | 
onclusi 
practice 
mains | 
ment.”’ 

The 

renunci 
§ ALR! 
cusses 

a resul 
includit 
which | 


laws. 








divorce may properly take int 
consideration, in denying of Avia 
granting alimony and counsélintrast 
fees, her misconduct prior td(ourt, 
the divorce, which affected thdga Apy 
marital relation, according to th42d 476 
opinion of Justice Dickenson offesting 
the Connecticut Supreme Cour the pri 
of Errors in Bielan v. Bielan] nautics 
135 Conn 163, 62 A2d 664, Sof tit 
ALR2d 1019. be vali 


The annotation in 9 ALR2dties th 
1026 discusses this question, as notice 
well as the effect of such mis-record 
conduct upon the amount of ali-| Admin 
mony allowed. by Jus 
the A 

Appointment — renunciation| thoug} 
by appointee. Several difficult) was o 
questions with regard to powers} to be « 
of appointment were before the| The 
Third Circuit in Commissioner} igs 4; 
v. Cardeza’s Estate, 173 F2d 19.) tion 
9 ALR2d 1368. According to} yithiy 
Circuit Judge O’Connell, who) i») ». 
wrote the opinion, “. . . the 
American case authority on pow-| Bro 
ers of appointment is distinctly |}contre 
thin in quantity—so thin that}& Mc 
in nearly all states there arejjTex 5 
many important matters upon 
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which local decisions are not yet 
wnclusive, and in many states 
practically the entire field re- 
mains free for future develop- 
ment.”’ 


The annotation “Appointee’s 
renunciation of appointment” in 
§ ALR2d 1382 extensively dis- 
asses the questions arising as 
a result of such renunciation, 
including the difficult questions 
which arise under transfer tax 
laws. 













take int 
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Aviation — Federal control of 
intrastate aircraft. The Georgia 
Court, in Blalock v. Brown, 78 
Ga App 537, 51 SE2d 610, 9 ALR 
2d 476, had before it the inter- 
esting question of the effect of 
the provision of the Civil Aero- 
nautics Act that no conveyance 
of title of a civil aircraft shall 
be valid against others than par- 
9 ALR2dties thereto or those with actual 
estion, asjnotice until such conveyance is 
such mis-/jrecorded with Civil Aeronautics 
int of ali-/Administration. In an opinion 
by Justice Gardner it was held 
__, jthe Act was applicable even 
unciation| though the airplane in question 
| difficult} was operated and was intended 
‘0 powers} to be operated only in one state. 


efore the! The annotation in 9 ALR2d 
Fed 19. 485 discusses the broader ques- 
, hi ‘}tion of “Aircraft operated wholly 
rding tol within state as subject to Fed- 


ell, who . ot 
the eral regulation. 


yon pow-| Brokers — writing evidencing 
distinctly |contract. In the case of Buratti 
hin that}& Montandon v. Tennant, 147 
here arefiTex 536, 218 SW2d 842, 9 ALR 
ers upon sid 742, plaintiffs sued to recover 
commissions on a sale of real 
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estate. The contract between 
defendants, the sellers, and the 
purchaser provided that if the 
purchaser should fail to consum- 
mate the transaction, the seller 
should have the right to retain 
the purchaser’s cash deposit and 
should pay the agent therefrom 
the usual commission. An ap- 
plicable statute provided that no 
action should be brought to re- 
cover a commission for the sale 
or purchase of real estate unless 
the promise or agreement on 
which such action was based, or 
some memorandum thereof, was 
in writing. The opinion of Chief 
Justice Hickman of the Texas 
Supreme Court pointed out that 
since the contract in question 
did not state the amount of the 
commission to be paid, it was in- 
sufficient as a memorandum or 
writing to comply with the stat- 
ute. 

The extensive annotation in 9 
ALR2d 747 exhaustively dis- 
cusses “Statutory necessity and 
sufficiency of written statement 
as to amount of compensation in 
broker’s contract to procure pur- 
chase, sale, or exchange of real 
estate.” 


Business — action for inter- 
ference with business relation. 
The summary to the case of 
Owen v. Williams, 322 Mass 356, 
77 NE2d 318, 9 ALR2d 223, opin- 
ion by Chief Justice Qua, as pre- 
pared by the ALR editors, is as 
follows: A physician on the 
staff of a hospital, claiming that 
a graduate nurse had disparaged 
him to his patients, caused her 
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to be excluded from nursing in 
the hospital by threatening to 
send no more patients there, in 
consequence of which she could 
not procure work as a registered 
nurse in any other hospital of 
good standing. The nurse de. 
nied having made the disparag- 
ing statements, and no witness 
testified to the fact. 


It was held that, even though 
no contract relation existed, the 
resultant deprivation of plaintiff 
of her means of livelihood was 
actionable unless justified, and 
that under the circumstances the 
existence of justification was for 
the jury. 

The exhaustive annotation in 
9 ALR2d 228 discusses the 
broad question of “Liability of 
one who induces or causes third 
person not to enter into or con- 
tinue a business relation with 
another.” 


Collective Bargaining — right 
of rival union to act. In the case 
of Douds v. Local 1250, C. I. 0., 
173 F2d 764, 9 ALR2d 685, the 
opinion of Chief Judge L. Hand 
of the Second Circuit pointed out 
that the National Labor Rela- 
tions Act, as amended by the 
Taft-Hartley Act, expressly gave 
the right to a “group” of em- 


ployees to adjust “grievances” 


without the help of the certify- 
ing bargaining agent and held 
that there was nothing to pre- 
vent such a “group” from avail- 
ing themselves of the best as- 
sistance obtainable—even the 
services of a rival union—if 
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their own union had not acted 
in the matter in dispute. 

The annotation in 9 ALR2d 
696 discusses the question of 
“Right of union rival of collec- 
tive bargaining agent union to 
act for individual employee or 
group of employees as regards 
grievances.” 


Contract — insurable interest 
where invalid. The prospective 
purchaser of a foundry, under an 
oral contract unenforceable by 
or against him, was held, in an 
opinion by Justice Tomlinson, in 
Cherokee Foundries v. Imperial 


| Assurance Co., — Tenn —, 219 
| SW2d 203, 9 ALR2d 177, not 


entitled to recover with respect 


| toa fire which severely damaged 


the property during the exist- 
ence of the contract status of 
parties, on an insurance policy 
allegedly procured by him on the 


} property. 
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The annotation in 9 ALR2d 
181 entitled “Insurable interest 
predicated upon invalid or un- 
enforceable contract” editorially 
comments that the existing con- 
flict in the cases on this question 
is more apparent than real. 


Custedy — modification of de- 
cree. In the situation involved 
in Hendricks v. Hendricks, — 
Idaho —, 206 P2d 523, 9 ALR2d 
617, a wife, in proposing to her 
husbard that she should obtain 
a divorce in the state of their 
matrimonial domicil with a view 
to marrying somebody else, 
wrote him that, however the 
court might dispose of the cus- 
tody of the children, their in- 
fant daughter should make her 
home with the husband and his 
widowed sister. In consequence 
the husband permitted the di- 
vorce to be obtained by default; 
but the wife’s agreement was 
not disclosed to the court, which 
decreed custody of the daughter 
to the mother. The mother hav- 
ing failed to comply with her 
promise, the father sought modi- 
fication of the decree as respects 
the custody of the daughter. 
The Idaho Court, in an opinion 
by Justice Taylor, held that the 
decree might be modified by rea- 
son of facts existing at the time 
of its rendition but not known to 
the court and that the court did 
not abuse its discretion in award- 
ing the custody of the daughter 
to the father. 

“Material facts existing at the 
time of rendition of decree of 
divorce but not presented to 
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court, as ground for modification 
of provision as to custody of 
child” is the title of the annota- 
tion in 9 ALR2d 623. 


Debts — admissibility of pe- 
cuniary condition of debtor. In 
Horicon v. Langlois’s Estate, 
115 Vt 470, 66 A2d 16, 9 ALR2d 
195, it was held in an opinion 
by Chief Justice Moulton that 
in a suit to enforce against a 
decedent’s estate a promissory 
note secured by a chattel mort- 
gage, testimony showing (1) 
that decedent’s taxes for three 
successive years prior to the 
recording of a discharge and sat- 
isfaction of the mortgage were 
unpaid, and (2) that a debt 
owed by decedent to the estate 
of another decedent, which had 
been incurred some five years 
prior to the recording of the dis- 
charge and satisfaction, had not 
been paid, would, there being no 
evidence to show that the securi- 
ty had been dissipated prior to 
the date of the discharge and sat- 
isfaction, have little or no pro- 
bative effect upon the issue of 
payment of the note in suit, and 
its exclusion was within the dis- 
cretion of the trial court. 

The annotation in 9 ALR2d 
205 discussing the general ques- 
tion of “Admissibility of evi- 
dence as to financial condition of 
debtor on issue as to payment of 
debt” presents in detail the re- 
sults of the various cases involv- 
ing the point and concludes that 
while no inclusive principle can 
be formulated therefrom, certain 
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tendencies of decision can be 


determined. 


Divorce and Separation — cus- 
tody of child outside state. In 
Beckmann v. Beckmann, — Mo 
—, 218 SW2d 566, 9 ALR2d 428, 
a wife’s suit for divorce, custody 
of the parties’ minor children, 
and alimony for herself was pre- 
cipitated by the act of defendant 
husband in taking the children to 
another state. Service was ob- 
tained on defendant by publica- 
tion, and he entered a special ap- 
pearance to challenge the juris- 
diction of the court to proceed, 
alleging that he was temporarily 
in the other state, detained there 
on account of ill health. His 


motion was overruled, and later 


plaintiff was granted a divorce, 
custody of the children, and 


maintenance and alimony, de- 
fendant not being represented in 
the subsequent proceedings. No 
appeal was taken from the di- 
The Missouri Su- 
preme Court, opinion by Justice 


vorce decree. 


Douglas, held that the trial court 


had jurisdiction to make the or- 
der it did as to the custody of the 


children but had no jurisdiction 
to grant a personal judgment 
against defendant for mainte- 
nance and alimony. 

The annotation in 9 ALR2d 
434 discusses “Jurisdiction of 
court to award custody of child 
domiciled in state but physically 
outside it.” 


Hotels — notice limiting lia- 
bility. The summary of the de- 
cision of the English Court of 
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Appeals, in Olley v. Marlborough 
Court Ltd., (1949) 1 KB 582, 
(1948) 1 All Eng 955, 9 ALR2d 
806, as summarized by the ALR 
editors, is as follows: In an ac- 
tion brought by a guest against 
the proprietor of a residential 
hotel for the value of property 
stolen from her room, it ap- 
peared that the thief had taken 
the key to her room from a key 
rack in the office where guests 
left their keys on going out. A 
notice posted in the room stated 
that the proprietors would not 
be responsible for articles lost 
or stolen unless handed to the 
manager for safe custody, and 
that valuables should be deposit- 
ed for safe custody and a receipt 
obtained. 

It was held that the manage- 
ment was negligent in failing to 
keep the key rack under obser- 
vation, that the guest was not 
negligent in leaving her key on 
the rack, and that the notice was 
ineffective to protect the pro- 
prietors from liability under the 
circumstances, both because the 
plaintiff, by paying a week in 
advance before being assigned to 
the room, had become a guest 
before seeing the notice, and be- 
cause its wording was not such 
as to exclude liability for negli- 
gence. 

The annotation in 9 ALR2d 
818 discusses “Effect of notice 
limiting liability for valuables or 
effects of guest in hotel.” 


Income Taxes — as factor in 
computing damages for loss of 
The English Court of 
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Appeals held in Billingham v. 
Hughes, (1949) 1 KB 643, 9 
ALR2d 311, that in computing 
the loss of future earnings of a 
negligently injured physician 
and radiologist, the income tax 
liability with respect to profes- 
sional fees he would have earned 
if uninjured could not be taken 
into consideration. 

The broader aspect of this 
question is discussed in the an- 
notation “Propriety of taking in- 
come tax liability into considera- 
tion in fixing damages for im- 
pairment of earning capacity” in 
9 ALR2d 320. 


Income Taxes — deduction for 
net operating loss. Losses sus- 
tained by a farmer on the sale of 
farms and machinery used in the 
operation of his business were 
held by the Eighth Circuit, in 
Lazier v. United States, 170 F2d 
521, 9 ALR2d 324, not to con- 
stitute a “net operating loss 
carry-back” within section 122 
of the Internal Revenue Code 
which the taxpayer was entitled 
to apply in extinguishment of 
his income tax liability for pre- 
ceding years. 

The opinion by Circuit Judge 
Sanborn stressed the fact that 
the taxpayer was not engaged 
in the business of selling farm 
lands or machinery, and took the 
view that the statutory provision 
in question was not concerned 
with losses attributable to the 
total or partial liquidation of the 
physical properties used in the 
conduct of the business. 

The extensive annotation in 9 
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ALR2d 330 discusses exhaustive- 
ly “ ‘Net operating loss’ and its 
carry-back and carry-over as a 
deduction under Internal Reve- 
nue Code.” 





Liquor — regulating sales to 
women. The Washington Court 
in Randles v. Washington State 
Liquor Control Board, — Wash 
2d —, 206 P2d 1209, 9 ALR2d 
531, opinion by Justice Grady, 
held that a requirement in a stat- 
ute regulating intoxicating liquor 
that sales should not be made to 
women except when seated at 
tables violates no constitutional 
right, either of women or of li- 
censees under the act, is not dis- 
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“It wasn’t exactly forgery — we both had the same name.” 





criminatory, and is a regulation 
within the power of the state to 
make. 

The annotation in 9 ALR2d 
541 discusses “Provision as to 
sale of liquor to women as af- 
fecting validity of regulatory 
statute.” 


Liquor — suability of liquor 
control agency. The West Vir- 
ginia State Liquor Control Com- 
mission was held to be an agency 
of the state in Schippa v. West 
Virginia Liquor Control Com- 
mission, — W Va —, 53 SE2d 
609, 9 ALR2d 1284, opinion by 
Justice Fox, and hence immune 
from the plaintiff’s suit to re- 
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cover back the purchase price of 
a number of cases of whisky 
which he had allegedly purchased 
from an employee of defendant, 
the Commission, and which had 
never been delivered to him. 

The annotation in 9 ALR2d 
1292 discusses “Immunity from 
suit of governmental liquor con- 
trol agency.” 


Liquor — zoning regulations. 
A municipal zoning ordinance 
which restricted the use of 
premises for liquor selling to 
those more than 1,500 feet dis- 
tant from other premises so used, 
and which prohibited, in the case 
of tavern, restaurant, and pack- 
age stores having permits to sell 
beer, their use for the sale of 
other liquors if within 1,500 feet 
of premises having an unlimited 
tavern, restaurant, or package 
store permit, was held valid in 
Miller v. Zoning Commission, 
135 Conn 405, 65 A2d 577, 9 
ALR2d 873, opinion by Justice 
Ells, as against the contention 
of unreasonableness and of usur- 
pation of authority of the State 
Liquor Control Commission. 

“Zoning regulations in respect 
of intoxicating liquors” is the 
subject of the annotation in 9 
ALR2d 877. 


Maps and Plats — drawings to 
illustrate testimony. In the case 
of Sanders v. Walden, 214 Ark 
523, 217 SW2d 357, 9 ALR2d 
1040, opinion by Justice Holt, the 
defendant in a negligence action, 
based on a collision between auto- 
mobiles, in testifying used a map 
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which, although admittedly not 
drawn to scale, was a fair repre- 
sentation of the scene of the acci- 
dent. It was held that there was 
no error in admission of the map 
as an aid to the jury in under- 
standing and applying the es- 
tablished facts. 

The extensive annotation in 9 
ALR2d 1044 is an exhaustive 
discussion of “Evidence: use 


and admissibility of maps, plats, 
and other drawings to illustrate 
or express testimony.” 


Master and Servant — wnem- 
ployment compensation where 
employee worked in two states. 
The case of Re Mallia, 299 NY 
232, 86 NE2d 577, 9 ALR2d 636, 
involved a situation wherein a 
claimant for unemployment in- 
surance benefits worked for his 
employer in New York and New 
Jersey during a designated peri- 
od of time. He subsequently be- 
came unemployed and applied for 
insurance benefits under the New 
York Unemployment Insurance 
Law. The employer, whose prin- 
cipal office was in New York, was 
engaged in business which was 
done on board ships at various 
places in New York and New 
Jersey. The company had of- 
fices in New Jersey, but all op- 
erations were under a general 
supervisor who had an office in 
New York. The claimant con- 
tended that in computing the 
amount of his benefits he should 
be credited with the wages paid 
him for the services performed 
in New Jersey as well as those 
performed in New York. The 
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New York Court of Appeals, 
opinion by Justice Bromley, up- 
held the claimant’s contention. 

The annotation in 9 ALR2d 
646 discusses “Unemployment 
compensation benefits and inci- 
dence of tax upon employer 
where, during the base year, em- 
ployee worked in different states 
for same employer.” 


Partnership — residence for 
attachment. A  husband-wife 
partnership, with its home of- 
fice and principal place of busi- 
ness in Illinois, where both part- 
ners resided, was held by the 
lowa Court in Rubio Savings 
Bank v. Acme Farm Products 
Co.,. — Iowa —, 37 NW2d 16, 9 
ALR2d 459, opinion by Justice 
Oliver, to be a resident of Illi- 
nois for the purposes of an at- 
tachment of its personal prop- 
erty in Iowa, on the ground of 
nonresidence, even though it 
maintained an agency in that 
state for the purchase, storage, 
and shipment of produce and for 
that purpose occupies a building 
owned by the partners. 

The annotation in 9 ALR2d 
471 discusses “Residence of part- 
nership for purposes of statutes 
authorizing attachment or gar- 
nishment on ground of nonresi- 
dence.” 


_ Passengers — fall of alight- 


ing bus passenger. The case of 
Ball v. Twin City Motor Bus Co., 
225 Minn 274, 30 NW2d 523, 9 
ALR2d 933, involved an action 
by a passenger for personal in- 
juries sustained in alighting 
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from the defendant’s bus, the 
plaintiff’s evidence indicating 
that there was ice on the step 
of the bus, which she saw before 
she started to alight, that she 
carefully took hold of the hand- 
rail, but slipped on the ice and 
fell. A witness for plaintiff tes- 
tified that plaintiff did not take 
hold of the handrail until she 
had started to fall. The Minne- 
sota Supreme Court, opinion by 
Justice Peterson, held that the 
question of the passenger’s con- 
tributory negligence had been 
properly submitted to the jury. 
The practical subject of the 
annotation in 9 ALR2d 938 is 
“Liability of motorbus carrier to 
passenger injured through fall 
while alighting from vehicle.” 
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Photograph — authentication. 
In the case of Knihal v. State, 
150 Neb 771, 36 NW2d 109, 9 
ALR2d 891, opinion by Chief 
Justice Simmons of the Ne- 
braska Supreme Court, photo- 
graphs of the room in which the 
homicide for which the defend- 
ant was being prosecuted oc- 
curred were held to have been 
improperly received into evi- 
dence in the absence of testimony 
which they would serve to il- 
lustrate. 


The subject of the annotation 
in 9 ALR2d 899 is “Authentica- 
tion or verification of photo- 
graph as basis for introduction 
in evidence.” 


Release — remedy to avoid. 
In Carrigg v. Anderson, 167 Kan 
238, 205 P2d 1004, 9 ALR2d 545, 








the plaintiff in an action in which 
judgment was obtained moved 
therein to set aside a release of 
the judgment, claiming that such 
release had been obtained by 
fraud. The Kansas Court, in an 
opinion by Justice Arn, held such 
procedure to be permissible, even 
though the state Code of Civil 
Procedure made no specific men- 
tion of, or provision for, a “mo- 
tion to set aside a release of judg- 
ment.” 

The annotation in 9 ALR2d 
553 discusses ‘‘Remedy and pro- 
cedure to avoid release or satis- 
faction of judgment.” 


Remarriage — as revoking 
wil. A statute providing that 
if an unmarried woman marries 
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after making a will the marriage 
operates as a revocation of the 
will was held by the Alabama 
Court, opinion by Justice Simp- 
son, in Parker v. Foreman, — 
Ala —, 39 So2d 574, 9 ALR2d 
505, not to be applicable to a will 
made by a woman during cover- 
ture, with the result that the 
subsequent marriage of such a 
woman, after the death of or a 
divorce from her husband, does 
not revoke such a will. 

The question arising in this 
case is further discussed in the 
annotation in 9 ALR2d 510 en- 
titled “Remarriage of woman 
after death of or divorce from 
former husband as revoking will 
executed during former mar- 
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Res Judicata — judgment dur- 
ing time for appeal. In Ala- 
bama Power Co. v. Thompson, 
250 Ala 7, 32 So2d 795, 9 ALR 
2d 974, after a conveyance of 
property, a power company ig- 
norant of the conveyance, ob- 
tained the grantor’s permission 
to construct an electric line 
across it, and entered upon the 
property for the purpose. The 
purchaser brought an action for 
trespass against the power com- 
pany, which thereupon instituted 
condemnation proceedings in 
which an award was made and 
judgment entered. The property 
owner appealed from this judg- 
ment to another court in which 
the matter was triable de novo. 
The power company pleaded the 
judgment in the condemnation 
proceeding as a bar to further 
prosecution of the trespass ac- 
tion. The Alabama Supreme 
Court, opinion by Justice Law- 
son, held that since the condem- 
nation proceeding was triable de 
novo on the appeal, the judg- 
ment rendered therein could not 
be given effect as res judicata. 

The subject of the annotation 
in 9 ALR2d 984 is “Judgment as 
res judicata pending appeal or 
motion for a new trial, or during 
the time allowed therefor.” 


Sale — corporate assets. The 
plaintiffs in Jeppi v. Brockman 
Holding Co., 34 Cal2d (Adv 10), 
206 P2d 847, 9 ALR2d 1297, sued 
to recover damages for breach 
of a contract by a corporation 
to sell them the lands owned by 
the concern. The agreement was 
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executed on behalf of the corpo- 
ration by its president. Appli- 
cable statutes provided that no 
corporation should sell all or sub- 
stantially all of its property with- 
out the consent of the sharehold- 
ers, and that authority to enter 
into a contract required by law 
to be in writing can only be given 
by an instrument in writing. The 
California Supreme Court, opin- 
ion by Justice Edmonds, held 
that the first-mentioned statute 
was inapplicable because the cor- 
poration was organized to dis- 
pose of the property of a dece- 
dent’s estate and the act does 
not apply to sales made in the 
normal course of a corporation’s 
business, and that the second 
was inapplicable because the con- 
tract was executed by an execu- 
tive officer of the corporation and 
the statute requiring written au- 
thority does not apply to corpo- 
rate agreements made by such 
an officer. The court took the 
further view that the evidence 
and the reasonable inferences 
therefrom, when _ considered 
most favorably to the plaintiffs, 
were sufficient to sustain a find- 
ing that defendant president was 
authorized to execute the con- 
tract of sale. 

Three judges dissented on the 
ground that the sale involved 
could not be regarded as made 
in the normal course of business 
and that consequently the stat- 
ute regulating the sale of a cor- 
poration’s property and assets 
operated to render the sale in- 
valid. 
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The annotation in 9 ALR2d 
1306 discusses “Applicability of 
statutes regulating sale of assets 
or property of corporation as af- 
fected by purpose or character 
of corporation.” 


Solicitation — municipal reg- 
ulation. In the case of Slater v. 
Salt Lake City, — Utah —, 206 
P2d 153, 9 ALR2d 712, the va- 
lidity of a city ordinance which 
prohibited any person to peddle 
or sell any goods, wares, or mer- 
chandise or any tickets, coupons, 
or receipts representing or re- 
deemable in service, photo- 
graphs, works of art, magazine 
subscriptions, or merchandise, in 
any street of the city without 
first obtaining a license; and ab- 
solutely prohibiting any person 
to peddle, sell, or offer for sale 
any magazine subscriptions, 
goods, wares, or merchandise in 
certain designated streets in the 
congested business district, was 
challenged by a person carrying 
on business from another state 
by sending his agents into vari- 
ous states, including the city en- 
acting the ordinance, where they 
solicited subscriptions for maga- 
zines by accosting pedestrians on 
the street and sidewalks. 

The Utah Court, opinion by 
Justice Latimer, held the ordi- 
nance a proper local regulation 
of the use of the streets which 
did not unconstitutionally bur- 
den interstate commerce, in- 
fringe the guarantee of freedom 
of speech or deny equal protec- 
tion. However, the fact that the 
absolute prohibition in the con- 


COMMENT 39 


gested business district did not 
apply to the sale of tickets, cou- 
pons, or receipts redeemable in 
the future in photographs or 
works of art was held to render 
this portion of the ordinance in- 
valid as a violation of the equal 
protection clause. 

The annotation in 9 ALR2d 
728 discusses “Validity of mu- 
nicipal regulation of solicitation 
of magazine subscriptions.” 


Taxes — services as practicing 
law. An accountant, in under- 
taking to advise a taxpayer ac- 
counting on an accrual basis as 
to whether the amount paid on 
a proposed settlement of a there- 
tofore accrued but disputed lia- 
bility would be a permissible de- 
duction in determining income 
tax liability for the year in which 
the settlement is made, was held 
in Re New York County Law- 
yers Asso., 273 App Div 524, 
78 NYS2d 209, 9 ALR2d 787, to 
have unlawfully engaged in the 
practice of law. The opinion, by 
Presiding Justice Peck, of the 
Appellate Division, First Depart- 
ment, New York Supreme Court, 
also holds that a statutory pro- 
vision for enjoining the unlaw- 
ful practice of law in a suit main- 
tainable by a bar association 
only after unsuccessfully re- 
questing the Attorney General 
to bring it, did not preclude the 
issuance of an injunction in a 
summary proceeding instituted 
by a bar association where the 
facts are undisputed. 

“Services in connection with 
tax matters as practice of law” 
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is the subject of the annotation 
in 9 ALR2d 797. 


Title and Ownership — effect 
of vulnerable judgment on mar- 
ketable title. In the case of 
Campbell v. Doherty, 53 NM 280, 
206 P2d 1145, 9 ALR2d 699, ven- 
dors under a land contract sued 
for its specific performance. The 
contract required the plaintiffs 
to make “good and _ sufficient 
merchantable title, abstract and 
deed.” The chain of title relied 
on by plaintiffs included a con- 
veyance from one in whom title 
had been quieted by a judicial de- 


“But your honor, these are all my a amis were all in 
Grand Central Station on the night of May 3rd.” 
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cree. The defense to the action 
was that plaintiffs had failed to 
offer a marketable title. The 
New Mexico Supreme Court, in 
an opinion by Chief Justice Brice, 
affirmed the decree below grant- 
ing plaintiffs relief. 

The annotation in 9 ALR2d 
710 discusses “Decree or judg- 
ment subject to direct attack in 
chain of title as rendering title 
unmerchantable.” 


Trusts — beneficiaries as par- 
ties. The interesting factual 
situation in Green v. Brophy, 71 
App DC 299, 110 F2d 539, 9 
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42 CASE 
ALR2d 1, involves a suit by the 
American Federation of Labor, 
as trustee, to recover a fund al- 
leged to have been transferred by 
an affiliated union, contrary to 
the terms of its charter, to the 
C. I. O. for the use and benefit 
of the union. The United States 
Court of Appeals for the District 
of Columbia, opinion by Justice 
(now Chief Justice of the United 
States Supreme Court) Vinson, 
held that the union and its mem- 
bers were not represented by 
either of the superior labor or- 
ganizations as trustees and were 
thus indispensable parties to the 
suit, and that the bill was prop- 
erly dismissed for failure to 
make them parties. 

An exhaustive discussion of 
the question “Trust beneficiaries 
as necessary parties to action re- 
lating to trust or its property” 
is found in the extensive annota- 
tion in 9 ALR2d 10. 


Trusts — costs and fees of 
litigation. Attorneys’ fees and 
other expenses incurred by the 
beneficiary of a trust in litiga- 
tion which was essential to the 
judicial determination of ambig- 
uous language employed by the 
instrument in respect to rights 
of beneficiaries and duties and 
powers of the trustees were held 
properly allowable to him out of 
the trust fund in Re Atwood’s 
Trust, 227 Minn 495, 35 NW2d 
736, 9 ALR2d 1126, opinion by 
Justice Matson, on the ground 
that the litigation was of benefit 
to the trust as a whole, even 
though the beneficiary’s conten- 


AND 
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tion as to the proper interpreta- 
tion of the trust instrument was 
not adopted. 

The extensive annotation in 9 
ALR2d 1132 discusses exhaus- 
tively “Allowance of attorneys’ 
fees in, or other costs of, litiga- 
tion by beneficiary respecting 
trust.” 


Waiver — statutory insurance 
rights. In Salzman v. Prudential 
Insurance Co., 296 NY 273, 72 
NE2d 891, 9 ALR2d 1482, an 
action by an insured to recover 
payments for total and perma- 
nent disability, it was assumed 
that no notice of lapse or for- 
feiture for nonpayment of pre- 
mium was given to the insured. 
A statute in effect when the pol- 
icy was issued required such no- 
tice as a condition precedent to 
lapse or forfeiture. It appeared 
that following his default in pay- 
ment of premium, the insured 
had signed an application for 
reinstatement in which it was 
recited that the policy was lapsed 
for nonpayment of premiums; 
and the insurer contended that 
this amounted to a waiver of the 
statutory requirements as to no- 
tice. The New York Court of 
Appeals, however, in an opinion 
by Justice Conway, overruled 
this contention, holding that the 
statutory conditions could not be 
waived by the policyholder. 

The annotation in 9 ALR2d 
1436 discusses “Theory of waiv- 
er as applicable where provi- 
sions of policy or acts of insurer 
are inconsistent with statutory 
requirements.” 
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Wills — conflict of laws as to 
revocation. The effect of an Illi- 
nois decree denying probate in 
that state of a resident’s will on 
the grounds that certain acts 
constituted a sufficient revoca- 
tion of the will, upon the Iowa 
courts’ determination of the va- 
lidity of the will, when offered 
for probate in Iowa, was the 
main question before the Iowa 
Supreme Court in Re Barrie’s 
Estate, — Iowa —, 35 NW2d 
658, 9 ALR2d 1399. A majority 
of the Supreme Court, in an 
opinion by Justice Hays, held the 
Illinois decree not binding on the 
Iowa courts. Four of the mem- 
bers of the court dissented. 

The annotation in 9 ALR2d 
1412 contains an extensive dis- 
cussion of “Conflict of laws re- 
specting revocation of will.” 


Wills — who may execute 
power of sale. In Vanhoose v. 
Brooks, 306 Ky 639, 208 SW2d 
963, 9 ALR2d 1320, the Ken- 
tucky Court of Appeals, opinion 
by Justice Latimer, overruled a 
prior case on the point in holding 
that a power to sell land to pay 
testator’s debts, conferred by his 
will upon one named therein as 
executor and trustee, passes to a 
successor unless there is an in- 
dication otherwise or express 
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prohibition in the will, where a 
statute provides that an admin- 
istrator with the will annexed 
shall possess and exercise all 
power and authority, have the 
same rights and interest and be 
responsible in like manner as the 
executor named in it. 

The annotation in 9 ALR2d 
1324 discusses “Right of an ad- 
ministrator with the will an- 
nexed, or trustee other than the 
person named in the will as such, 
to execute power of sale con- 
ferred by will.” 


Women—exclusion from jury. 
The case of Bailey v. State, — 
Ark —, 219 SW2d 424, 9 ALR 
2d 653, involved a prosecution 
for rape in which the Arkansas 
Court, in an opinion by Chief 
Justice Griffin Smith, affirmed 
the conviction as against the 
contention, among others, that 
the defendant had been denied 
due process by a systematic ex- 
clusion of women from the jury 
panels. 


The annotation in 9 ALR2d 
661 discusses “Exclusion of wom- 
en from grand or trial jury panel 
in criminal case as violation of 
constitutional rights of accused 
or as ground for reversal of con- 
viction.” 


Legal Feathers 


In every forensic season the courts have a considerable 
flock of cases which are tomtits furnished with garbs of 


Bleckley, C.J. 


feathers ample enough for turkeys, which are to be 
stripped and dissected for the cabinets of jurisprudence. 
Lukens v. Ford, 87 Ga. 541, 13 S. E. Rep. 949, per 


TAXES AND YOUR CLIENT 


The Tax Side of 
Everyday Legal Problems 


By BERNARD SPEISMAN of the New York Bar 
Taz Attorney, The Lawyers Co-operative Publishing Co. 
Editor, Alexander Federal Tax Handbook 
Former Editor, Alexander Tax News Letter 


Obtaining Tax Relief Though Precise Proof Is Unavailable 


JITH very few exceptions, no- 
tably as to the issue of fraud, 
estoppel of the taxpayer, and 
matters not specified in the no- 
tice of deficiency, the burden of 
proof in tax matters is unaltera- 
bly on the taxpayer. The Com- 
missioner’s determination is bol- 
stered by a presumption of 
correctness which the taxpayer 
must overcome. However, there 
is an important limitation on 
this burden. 


In a recent case, it appeared 
that the taxpayer had acquired 
the assets of an insolvent bank 
through its predecessor in reor- 
ganization, which had assumed 
liabilities of over $750,000 for 
them. Among the assets was a 
life insurance policy pledged as 
collateral for a loan. The tax- 
payer had obtained title to the 
policy in 1924 and continued 
paying the premiums until 1929. 
In 1941, the debtor died. The 
taxpayer recovered a judgment 
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of $23,942 on the policy and the 
Commissioner treated the full 
recovery less the cost of litiga- 
tion as taxable income. 

The taxpayer gave proof suf- 
ficient to establish that the 
Commissioner’s determination 
was erroneous but not to deter- 
mine the exact amount which 
was taxable, and the Tax Court 
upheld the Commissioner’s de- 
termination. On appeal, how- 
ever, the Tenth Circuit Court 
reversed and remanded. Having 
shown that the Commissioner’s 
determination was excessive and 
invalid (in not allowing any cost 
basis other than the litigation 
expense as an offset against the 
recovery), taxpayer was not also 
required to prove that he owed 
no tax or the correct amount 
that he did owe (Federal Nat’ 
Bank of Shawnee, Okla. v. Com. 
(CCA 10)), Feb. 13, 1950. 

The decision applies a princi- j 
ple expounded by the Supreme | 
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An Indispensable Aid to 


Successful Income Tax Practice 
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It shows you the basic thinking and philosophy that is the foundation 
of the income tax law, the regulations, the decisions, and the manuals. 


Tats BOOK not only enables you to know what the answer is, or probably 
will be, but also helps you understand the reason for it. Fortified by this 
perspective of taxation you can more readily tell your clients what to do 
and how to do it. 


ORDER your copy of “Introduction to Income Taxation” today. 
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Court about 15 
these terms: 

= where as in this case 
the taxpayer's evidence shows 
the commissioner’s determina- 
tion to be arbitrary and exces- 
sive, it may not reasonably be 
held that he must pay a tax that 
confessedly he does not owe un- 
less his evidence was sufficient 
also to establish the correct 
amount that lawfully might be 
charged against him.” (Helver- 
ing v. Taylor (1935) 293 US 507, 
79 L ed 623, 55 S Ct 287). 

If the rule which imposes the 
burden of proof on the taxpayer 
is just and necessary, the prin- 
ciple of Helvering v. Taylor 
stands as an intrinsically appro- 
priate barrier against excesses 
in its application. That the 
principle has been applied rela- 
tively few times in its 15-year 
span bespeaks either the for- 
bearance of the tax gatherer or 
a fine judicial appreciation of 
the preponderant claims of the 
revenue and the weight of the 
burden of proof on the scales. 
As a result, however, the full 
practical implications of the 
principle have not yet been clear- 
ly delineated. But its importance 
as a defense against oppressive 
taxation cannot be minimized. 

Not all aspects of the principle 
are uncertain. For example, the 
Supreme Court itself made plain 
that the principle applies only in 
proceedings before the Tax 
Court and not in actions in the 
District Courts (or presumably 
in the Court of Claims) where 
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the burden is on the plaintiff “to}i 
establish the amount to 
which he was entitled” (Helver- 
ing v. Taylor, supra; cf. Forbes 
v. Hassett (CCA 1-1942) 124 
F2d 925). 

For the principle to apply in 
any case, it is essential to show 
that the Commissioner’s deter- 
mination is “arbitrary”, “with- 
out rational basis”, “excessive”, 
or “invalid”, according to the 
language variously used by the 
Courts. This burden has been 
met, as in Helvering v. Taylor, 
by showing that the Commis- 
sioner’s method of allocating 



































basis between two groups of] Th 
assets purchased for a lump sum ] dual 
did not truly reflect the relative | once 
values of the assets. It has been } Helv 
met by showing that the Com- | cauti 
missioner erroneously refused to | jng ; 
recognize nondeductible capital | whic 
expenditures as part of the cost | ,, ¢; 
basis of an asset. (Federal Na- sion | 
tional Bank of Shawnee, Okla. v. ter o 
Com., supra.) The burden has the 
also been met by showing that suit 
the Commissioner’s method of | ° t 
determining the value of stock rs , 
for tax purposes—the use of | 74" 
average earnings without evi- the 
dence of net worth, dividend able 
paying capacity and other rele- | 28s 
vant factors—was improper | "€ss 
(Worcester County Trust Co., et | capit 
al., Ex’rs v. Com. (CCA 1- 1943) such 
134 F2d 578). Tax 
The Commissioner’s refusal to | ¥as 
exclude the nontaxable element | ‘ons 
of a sum received is a recognized natu 
occasion for applying the princi- } char 
ple. Thus, damages obtained for §j that 
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injury to the good will of a busi- 
ness are a recovery of capital not 
taxable as income (unless the 
total capital outlay in the busi- 
ness has previously been recov- 
ered). And where a taxpayer 
settled a claim in respect of in- 
jured good will and loss of 
profits for a lump sum, the Com- 
missioner’s action in treating the 
entire receipt as taxable income 
was held arbitrary although the 
taxpayer had not proved the sep- 
arate, taxable value of the lost 
profits (R. J. Durkee v. Com. 
(CCA 6—-1947) 162 F2d 184, 173 
ALR 553). 

The Durkee case, supra, has a 
dual significance. It serves at 


once to clarify the principle of 


Helvering v. Taylor and as a 
caution signal to attorneys tak- 
ing action to recover damages 
which include nontaxable as well 
as taxable elements. The deci- 
sion makes clear that the charac- 
ter of the recovery depends upon 
the claim, or the pleadings if 
suit is started. The Courts are 
not disposed to regard as arbi- 
trary a determination treating 
the whole of a recovery as tax- 
able where the claim or plead- 
ings made no mention of busi- 
ness damages or other loss of 
capital. Nor would it help in 
such case to offer proof in the 
Tax Court that business damage 
was in fact sustained. The tax 
consequences depend not on the 
nature of the damage but on the 


jcharacter of the recovery, and 
ithat is governed by what the 
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taxpayer claimed. (Cf. Nicholas 
W. Mathey v. Com. 10 TC 1099.) 

The same precaution applies 
in other instances of lump sum 
receipts of taxable and nontax- 
able amounts. Severance dam- 
ages received in condemnation 
proceedings offset the cost of the 
property retained. But if the 
award does not specify sever- 
ance damages, the entire recov- 
ery will be regarded as payment 
for the property taken, increas- 
ing the gain or reducing the loss 
sustained thereon (G.C.M. 23698, 
CB 1943, p. 340). Similar con- 
siderations apply in reverse to 
the sale of an easement when 
it is to the seller’s advantage 
to confine the contract to the 
easement, the proceeds of which 
are a return of capital, exclud- 
ing any taxable compensation 
for loss of profits (cf. Inaja Land 
Co. Ltd. v. Com. 9 TC 727 (A)). 

On the more general side of 
the principle of Helvering v. 
Taylor, there is the question 
whether its application is war- 
ranted by a determination exces- 
sive only in degree. As a matter 
of fact, the Supreme Court and 
other courts have referred to an 
“excessive” determination as 
warranting application. How- 
ever there is no decision which 
justifies an inference that the 
principle applies to a determina- 
tion that is excessive in degree 
as distinguished from one that is 
excessive in the sense that it vio- 
lates accepted principles. Of 
course, cases are quite common 
in which the Tax Court has re- 
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duced determinations excessive 
in degree, but the principle of 
Helvering v. Taylor has a differ- 
ent connotation. 

For one, the principle evident- 
ly lessens the possibility that a 
taxpayer may be deprived of re- 
lief by reason of a failure of 
proof. Thus one case was re- 
manded to the Tax Court because 
the taxpayer’s attorney was un- 
aware of the existence of an 
actuarial table bearing on the 
possibility of remarriage of a 
widow, essential to the proof of 
the taxpayer’s case, and the 
Commissioner’s determination 
was arbitrary (Du Charme v. 
Com. (CCA 6-1947) 164 F2d 
959, mod on reh 169 F2d 76). 
Generally, the principle has 
been evidenced by a liberal- 
ity in remanding cases to the 
Tax Court to hear such further 
evidence as may be offered, with 
directions to determine the tax 
in accordance with the principle 
of Helvering v. Taylor—a direc- 
tion which does not help to clari- 
fy the Tax Court’s function on 
remand. (Cf. Durkee v. Com. 
and Worcester County Trust Co. 
v. Com., both supra; also Clem- 
ents v. Com. (CCA 8-1937) 88 
F2d 791; Forbes v. Hassett 
(CCA 1-1942) 124 F2d 925; 
Com. v. Kellogg (CCA 9-1941) 
119 F2d 115; and Du Charme v. 
Com., supra.) 

However, it is clear that the 
principle does not operate to 
shift the burden of proof from 
the taxpayer to the Commission- 
er. Thus, in Stockyards Nat’l 
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Bank of St. Paul v. Com. (CCA 
8-1948) 169 F2d 39, the Tax 
Court’s reaffirmation on remand 
of the Commissioner’s arbitrary 
determination of basis was up- 
held by the Circuit Court on the 
taxpayer’s second appeal be. 
cause, as the Court observed, the 
taxpayer had been given an op- 
portunity to supply the evidence 
needed to establish the correct 
basis and had failed to offer any 
additional evidence. 

In cases involving an alloca- 
tion between taxable and non- 
taxable elements of a lump sum 
receipt, the taxpayer has been 
held under a burden of providing 
evidence sufficient to permit the 
trial court to make an allocation 
(Molnar v. Com. (CCA 2-1946) 
156 F2d 924). Some justification 
for this view may be seen in the 
observation of the Supreme 
Court in Helvering v. Taylor, su- 
pra: “We also assume that the 
total purchase price is suscepti- 
ble of fair apportionment and 
that upon another hearing the 
correct amount may be found.” 
The reasonable inference is that 
relief cannot be granted if the 
taxpayer does not offer some 
reasonable basis of allocation 
other than that employed by the 
Commissioner. It should be re- 
membered that nothing in the 
Taylor case suggests even re- 
motely that the burden of proot 
shifts from the taxpayer to the 
Commissioner. 


However, as a practical mat- | 


ter, the process of decision in 
tax cases is frequently one of 
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informed guessing by the Tax 
Court. In cases involving deduc- 
tions, valuation, etc., the Court 
often makes a finding some- 
where between the extremes ad- 
vocated by the Commissioner 
and the taxpayer which is an 
estimate without mathematical 
basis. It would seem, therefore, 
that where the Commissioner’s 
determination is “arbitrary” or 
“without rational basis”, the 
burden imposed on the taxpayer 
to provide a basis for allocation 
should not be exacting, but 
should be most liberally con- 
strued to give relief wherever 
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any reasonable basis of estima- 
tion exists. 

However, no existing decision 
attempts to define the extent of 
the taxpayer’s burden in this re- 
spect. What is more, the Tax 
Court cannot be said to have 
shown any great enthusiasm for 
the principle of Helvering v. 
Taylor, having applied it in only 
one reported decision (Cronin v. 
Com. 37 BTA 914, affd (CCA 8) 
106 F2d 907; see also Jay C. 
Morse Trust, TC Memo Dkt. 
9058, 1947). On the other hand, 
it has been reversed nine times 
in the past ten years under Hel- 
vering v. Taylor. 


Proof of Deductions 


| er Tax Court’s record on the 
principle of Helvering v. Tay- 
lor is in marked contrast with its 
record under a collateral rule in 
respect of deductions. This rule 
is that where a taxpayer has 
shown himself entitled to some 
deductions he may not be denied 
all relief because of failure to 
prove the precise amount, 
though the Tax Court may bear 
heavily against the taxpayer in 
making an estimate (George M. 
Cohan v. Com. (CCA 2-1930) 39 
F2d 540; cf. Harry Boverman v. 
Com. 10 TC 476; William Ed- 
ward Muir v. Com. 10 TC 307, 
ete.). The paradox of this posi- 
tion is that the Tax Court is 
being liberal in the matter of de- 


ductions which are a matter of 
legislative grace and to be strict- 
ly doled out, while it is being 
illiberal in applying Helvering 
v. Taylor to questions involving 
the return of capital which is not 
taxable as income as a funda- 
mental proposition. 

However, the record of rever- 
sals of the Tax Court under 
Helvering v. Taylor, the clear 
mandate of the Supreme Court 
itself, the obvious need of the 
principle to prevent oppressive 
consequences of the burden of 
proof and, finally, its recent 
vitality, all suggest that it will 
play an expanding role in tax 
litigation as time goes on. 
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¥ Man’s One Fundamental Right 


By DAVID A. SIMMONS* 
of the Houston, Texas Bar 


Condensed from an address before the annual convention 
of the National Society of Professional Engineers 
at Houston, December 10, 1949. 


W HEN the Charter of the Unit- 
ed Nations was adopted at 
San Francisco in 1945 it includ- 
ed and emphasized the subject of 
human rights and provided for 
the Commission on Human 
Rights. That Commission, when 
set up, in due time reported to 
the Assembly of the United Na- 
tions, and on December 10, 1948, 
the so-called ‘‘Universal Declara- 
tion of Human Rights” was 
adopted. 

This document, in addition to 
provisions substantially in ac- 
cord with our historic rights, 
provides, in Articles 22 through 
27, for certain so-called “social 
and economic rights.” Art. 22 
provides that: “Everyone as a 
member of society has the right 
to social security and is entitled 
to the realization, through na- 
tional effort and international 
cooperation and in accordance 
with the organization and re- 
sources of each state, of the eco- 
nomic, social and cultural rights 
indispensable for his dignity and 
the free development of his per- 
sonality.” Article 23 says that 
everyone has the right to work, 
to free choice of employment, to 


* President American Judicature 
Society, 1940-44. President, Ameri- 
can Bar Association, 1944—45. Of- 
ficial Consultant, United States 
Delegation to United Nations Con- 
ference, San Francisco, 1945. 


just and favorable conditions of 
work, and to protection against 
unemployment. And Article 24 
says that everyone has the right 
to rest and leisure, including a 
reasonable limitation of working 
hours and periodic holidays with 
pay. 
I call these provisions for 
aspirations, not “rights.” Rights 
and aspirations are both fine 
things, but mixing them in one 
document and calling them all 
“rights” only confounds confu- 
sion. 

If the “Universal Declaration 
of Human Rights” had been en- 
titled “A Declaration of the 
Rights and Aspirations of Man”, 
we would have little quarrel with 
it. But when it is called a “Uni- 
versal Declaration” when it is 
not a universal declaration, and 
when it is denominated a decla- 
ration of “Human Rights” when 
it includes not only historic hu- 
man rights but also invasions of 
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historic human rights and mis- 
named human rights which, in 
large measure, are merely pres- 
ent human aspirations, it seems 
worth while to point out those 
distinctions. 

There is one fundamental 
right, and only one. The failure 
of mankind to recognize that 
simple fact is the basis for much 
of the discord and confusion in 
the world today. What is that 
right? I shall put it bluntly and 
in the shortest compass: THE 
RIGHT TO BE LET ALONE, 
or, for those who prefer to have 
their rights stated negatively: 
FREEDOM FROM  ARBI- 
TRARY INTERFERENCE. 
The ultimate touchstone by 
which any claimed right may be 
tested is whether it is encom- 
passed in the one fundamental 
right—the right to be let alone. 

Rights, as we know them, had 
their beginnings thousands of 
years ago. When Moses brought 
the Ten Commandments down 
from Mount Sinai, he published 
to his tribe not only command- 
ments against wrong-doing but 
a proclamation of fundamental 
rights. Leaving to one side the 
commandments relating to deity, 
let us look at those relating to 
man: Thou shalt not kill; Thou 
shalt not steal; Thou shalt not 
bear false witness; Thou shalt 
not covet thy neighbor’s house, 
nor his wife, nor his manserv- 
ant, nor his maidservant, nor 
his cattle, nor any of his things. 
In other words, everyone is enti- 
tled to be free from arbitrary 
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and unlawful interference witli globe, 
his life and his property. asser' 
The heart of Magna Chartaltled t 
which was wrested from John] foref: 
the tyrant king, at Runnymedd whicl 
on the River Thames on June 15] prese 
1215, was Chapter 29, which tende 
read: “No freeman shall b¢ Th 
taken or imprisoned or disseized emp); 
of his freehold or liberties of pyt o 
free customs, or outlawed, 01 right 
exiled, or in any way destroyed] of ec 
nor shall we go upon him, nom forfe 
send upon him, but by the law} right 
ful judgment of his peers or by} son j 
the law of the land.” let a 
Our Declaration of Independ/he f 
ence proclaims the rights to life] may 
liberty and the pursuit of happi- alty 
ness as the fundamental rights causs 
of men. The specifications in| wher 
the Declaration amount to twen-| begi1 
ty-seven separate indictments} selfis 
against the King of England an¢| wher 
his ministers, every one of them] prop 
alleging interference with the] nece: 
fundamental right of the people| enou 
and colonies of America to be let} orde 
alone and free from arbitrary] vasic 
interference in their internal af-| fect] 
fairs by the government of Eng-| dem: 
land. is ar 
The rights declared in our Bill] belie 
of Rights include the right to} of e 
life, liberty and property, equal-| far 
ity before the law, immunity} shou 
from torture and inhuman pun-| 2nd 
ishment, presumption of inno-| thro 
cence, a fair and open trial, the} F 
right to counsel, no ex post facto} have 
laws, and, of course, freedom of} to b 
speech, freedom of religion, and jter 
the right of assembly. Our con-§jto c 
cern was that other people of the finer 
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rence witl}globe, who were subjects with no 
‘ty. assertable rights, should be enti- 
na Chartajtled to the same rights which our 
rom John}|forefathers attained for us and 
kunnymedd which, by several wars, we have 
on June lij preserved for ourselves and ex- 
29, which tended to others. 


1 shall bf These historic documents ex- 
wr disseizel emplify perfectly that man has 
iberties 0 hut one fundamental right—the 
tlawed, 01 right to be let alone. That right, 
destroyed] of course, may be impaired or 
n him, nod forfeited by the owner of the 
yy the law right. For example, if one per- 
seers or bj] son invades another’s right to be 
let alone and kills such other, 
he forfeits his own right and 
may be subjected to lawful pen- 
alty by his government. Be- 
cause one man’s rights stop 
where the other man’s rights 
begin, and because man in his 
selfishness refuses to recognize 
where that line of demarcation 
properly is, government becomes 
necessary. That there must be 
enough government to maintain 
order at home and to prevent in- 
vasion from without, seems per- 
fectly obvious. The person who 
demands no government at all 
isan anarchist, and the one who 
believes in governmental control 
of everything is a statist. How 
far the sphere of government 
should extend between anarchy 
and statism has been debated 
through the ages. 

For thousands of years men 
have dreamed of a perfect world, 
to be realized by setting up bet- 
er social systems. In seeking 
‘0 create social orders that will 
Inerease material prosperity, 
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mankind has tried capitalism, 
socialism, communism, fascism, 
and ecclesiasticism ; and capital- 
ism, limited by laws restraining 
monopoly, has worked best of all. 

From the days of Plato’s 
“Republic” through the days of 
Sir Thomas More’s “Utopia,” 
and even today, mankind in his 
tinkering with political machin- 
ery has experimented with des- 
potisms, dictatorships, autoc- 
racies, democracies, bureauc- 
racies, oligarchies, monarchies 
of several types and republics of 
every kind; and the nearest ap- 
proach to perfection yet has been 
our federal republic, with the 
separation of governmental pow- 
ers into legislative, executive 
and judicial, and with a fair 
degree of individual immunity 
provided by our Bills of Rights. 

Before we depart from our 
historic form of government and 
before we expand our historic 
definition of rights, at the be- 
hest of so-called “liberals,” we 
should understand exactly what 
rights are, what freedoms are, 
and what the word “liberal” 
really means. 


We hear a lot of talk today 
about freedom. In that word 
two thoughts are expressed: 
“freedom to” and “freedom 
from.” “Freedom to” do some- 
thing is a liberty. “Freedom 
from” something is an immu- 
nity. Liberty, right, “freedom 
to,” are positive thoughts ; “free- 
dom from” is a negative thought. 
With these definitions in mind, 
let us look at some current 
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thoughts on rights and free- 
doms. 


The first two of Roosevelt’s 
Four Freedoms: (1) Freedom 
of Speech—the right to be let 
alone and to speak our piece 
unless we interfere with the 
equal rights of others; and (2) 
Freedom of the Press—the right 
to publish what one pleases so 
long as it does not interfere with 
the equal rights of others—meet 
perfectly the test of a true right. 

But (3) Freedom from Want, 
is not within the broad scope of 
the right to be let alone. This 
is obviously not one of the free- 
doms that mankind has from ar- 
bitrary governmental interfer- 
ence. When our pioneer fathers 
and mothers sailed the seas and 
fought their way across the 
broad prairies of the West, 
where was there a_ universal 
fundamental right to freedom 
from want? If there is such a 
right, it belongs to all peoples, 
in all places, and at all times. 

Neither does (4) Freedom 
from Fear, meet the test. Some 
fears may be caused by a viola- 
tion of our right to be let alone, 
or by arbitrary governmental 
interference with that funda- 
mental freedom. To that ex- 
tent, and to that extent only, we 
should be free from fear; for 
fear is a protective instinct,—it 
saves lives and it prevents 
crimes by those who fear punish- 
ment. It obviously cannot, and 
should not, be a universal right. 


Others have tried to enumer- 
ate fragmentary rights, but 
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their endeavors have served only 
to prove that there are not many, 
but only one. A committee of 
the American Law Institute 
came up with seventeen. H. G, 
Wells had eleven. The National 
Resources Planning Board came 
forth with nine, and the Private 
Enterprise Section of the Inter- 
national Business Conference 
came up with ten on freedom 
of private enterprise alone. In 
Mexico not so long ago former 
Vice-President Henry Wallace, 
in a speech, added as his contri- 
bution three more _ so-called 
“freedoms”: freedom to buy 
land at reasonable prices, free 
dom to borrow money at reason- 
able rates, and freedom to estab- 
lish non-religious schools. TIME 
magazine, in reporting this, 
noted that Patrick Henry did not 
ask for the Four Freedoms nor 
for Rights Nos. 3, 5, 7 and 9, but 
he said simply, “As for me, give 
me liberty or give me death.” 
Let us use the testimony of 
certain expert witnesses—whose 
lives and words will testify to 
the essential nature of a “right” 
and to the real meaning of the 
word “liberal”—to see whether 
my one fundamental right may 
be used as a standard to measure 
the so-called “rights” of the so- 
called “Universal Declaration.” 
Woodrow Wilson, whom I 
qualify as a great liberal and 
historian, said: “Liberty has 
never come from the govern- 


ment. Liberty has always come | 


from the subjects of it. The his- 
tory of liberty is a history of 
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limitations of governmental 
power, not the increase of it.” 
And from Abraham Lincoln, 
whom I qualify as a great liberal 
and humanitarian, is this per- 
fect statement of the right to 
be let alone: “I believe each in- 
dividual is naturally entitled to 
do as he pleases with himself 
and the fruits of his labor, so 
far as it in no wise interferes 
with any other man’s rights.” 
And Thomas Jefferson, whom I 
qualify as the greatest liberal 
in history, said: “That govern- 
ment is best that governs least.” 

Let us also listen to Daniel 
Shays, whom I introduce as a 
confused liberal. He had fought 
gallantly in the Revolution, but 
by 1787 he is leading Shays’ 
Rebellion against the State of 
Massachusetts. We hear him 
addressing his eleven hundred 
rebels: “Boys, if you don’t know 
what you’re fighting for, I’ll tell 
you. You’re fighting for liberty. 
If you don’t know what ‘liberty’ 
is, I’ll tell you. It’s the right to 
do as you please, and to make 
others do whatever it pleases 
you to have them do.” 

For many years a persistent 
effort has been made in this 
country to confuse us as to the 
real meaning of the word “lib- 
eral.” I have quoted from three 
true liberals and one professed 
“liberal.” Using them as a 
guide we can easily distinguish 
those who call themselves “lib- 
erals” but who seek continuously 
and persistently to increase the 
power of the central government 
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over the lives and activities of 
the citizens. 

In a state which considers 
people merely subjects whose 
every activity is controlled—in 
effect, slaves of the government 
and the ruling oligarchy—mat- 
ters that in a free state would 
be merely subjects for local leg- 
islative control or for free agree- 
ment between men, may be 
worthy of consideration as rights 
to be demanded against the gov- 
ernment. But the complete an- 
swer to this is that the efforts 
of all men should be directed 
toward purging themselves of 
such tyrannical governments 
rather than to salvage some 
minor amenities under such a 
system. 

The Universal Declaration of 
Human Rights, I am glad to ad- 
vise you, is not yet law in this 
country. It will be made law 
only when the various and sun- 
dry articles in it are adopted in 
treaty form. The Commission 
on Human Rights has for some 
time been engaged in drawing 
the treaty, which is called the 
Covenant on Human Rights. 
Most of the first twenty-one arti- 
cles of the Declaration, those 
dealing with the historic rights 
we have mentioned, have been 
agreed upon and put in treaty 
form. With most of those we 
can heartily agree. 

The Soviet delegation, which 
is opposed to any implementa- 


tion or enforcement of those his- ‘ 
toric rights, is eagerly pressing f 


for the inclusion in this treaty 
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pirations which they denominate 
“human rights.” Since the Unit- 
ed States will doubtless be the 
first to accept a treaty on human 
rights and make it the law of 
our land, and since no one has 
sufficient imagination to believe 
that any of these so-called social 
and economic rights will be de- 
mandable by any subject of the 
Soviets, we should view with the 
deepest suspicion the efforts of 
those whose continuing purpose 
is our present humiliation and 
our eventual destruction. 

You will be pleased to know 
that a majority of the other 
members of the Human Rights 
Commission are going very slow 
at this time on including in the 
treaty, to be enforced as rights, 
these social and economic aspira- 
tions. At this very time these 
matters are being seriously con- 
sidered by our government and 
the others, and the Human 
Rights Commission has request- 
ed the member governments by 
not later than early in 1950 to 
answer a questionnaire giving 
their views as to which, if any, 
of the social and economic aspi- 
rations (mis-called rights) 
should be included in the treaty 
and how these so-called “rights,” 
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if included in the treaty, are to 
be enforced. As citizens we have 
the great responsibility of choos- 
ing whether we will make our 
views on this matter known to 
our representatives in the Senate 
or whether we will stand idly by 
and let others formulate a treaty 
which, under our system, be- 
comes the supreme law of the 
land. 

I conclude as I began,—that 
rights and aspirations are both 
fine things, but mixing them in 
one document and calling them 
all rights, putting them in treaty 
form to be demandable against 
the world as laws, only adds to 
the confusion in which the world 
finds itself today. A study of 
the great fundamental docu- 
ments of the ages and the writ- 
ings of the true liberals of the 
past reveals that there is a 
touchstone by which we can test 
each so-called right that is pre- 
sented to us for acceptance. 
Every proposed treaty, law, 
resolution, and even tax bill, 
before it is passed, should be 
submitted to the test of whether 
it is a reasonable and necessary 
interference with the fundamen- 
tal right of free men to be let 
alone. 


Sounds Reasonable 
Up in Maine, the heirs of an eccentric character were try- 


ing to break his will. 





asked a witness. 


“No, sir,” said the state of Mainer in the box. 
was with him when he was alone.”—Boston Globe. 


“And did you ever hear this man 
talking to himself when he was alone?” the heirs’ attorney 
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The Organization o 
The Bar in England 


By DERRICK BASS of Hampshire, England 


‘I\HE VARIOUS articles that have 

appeared in this country about 
English law do not seem to have 
touched on what is, perhaps, as 
integral a part of British law 
as the Constitution is of the law 
of the United States. This is 
the organization and personnel 
of the English Bar. 

The Bar in England is divided 
into two completely clear-cut 
portions—barristers (or advo- 
cates) and solicitors (or attor- 
neys). American law firms are 
usually divided on these lines, 
but it will be seen shortly how 
even more completely divorced 
are the two branches in England. 

A barrister starts first by ap- 
plying for admission to one of 
the Inns of Court. It is not pro- 
posed in this article to write on 
these institutions, of which some 
very good histories have been 
published; they are teaching, 
disciplinary and social bodies to 
which a barrister must belong. 
In order to secure admission, the 
candidate has to sign a declara- 
tion that he is a British subject 
and is not a member of or con- 
nected with any firm of solici- 
tors, nor is he an accountant, 
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auditor or connected in various 
ways with local government bod- 
ies. He has to have matriculated 
at a recognized university, and 
must have passed an examina- 
tion in Latin of matriculation 
standard. His training is not 
undertaken directly by his Inn, 
but by the Council for Legal 
Education, a body formed by the 
various Inns and the Bar Coun- 
cil. In his Inn he “eats dinners” 
—that is, he attends a certain 
number of times in each law 
term, eats a very good dinner 
and meets students, barristers 
and judges who give him some 
idea of the traditions and duties 
surrounding him in his future 
life. 

His actual technical education 
as a barrister is undertaken ei- 
ther by the university of which 
he is a member or, if he does 
not belong to a university, by 
lecturers appointed by the Coun- 
cil for Legal Education. If he 
so desires, he can study entirely 
on his own without attending 
any lectures, in which case the 
Council will advise him and 
guide him in his reading. 

After he has_ kept 
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terms, he is called to the Bar. 
The declaration that he has 
made on entry is reaffirmed, but 
this time on oath in the form 
of an affidavit. If the Inn is 
satisfied that the candidate has 
passed his law examinations, 
has truthfully sworn the affida- 
vit and is in every other way a 
fit person to be called, he is duly 
called, and is thereafter free to 
plead before any court in the 
Kingdom. 

A solicitor is not called but 
“admitted.” He serves an ap- 
prenticeship as an articled clerk 
to a solicitor, attends certain 
lectures, passes his examinations 
and then, provided that he pro- 
duces unimpeachable references 
as to character, he is admitted 
by the Law Society. He is enti- 
tled to plead before County and 
Petty Sessional Courts and, in 
some counties, before Quarter 
Sessions. 

A barrister, after call, is 
bound very strictly by certain 
acts of Parliament, by certain 
regulations of the Bar Council 
and by the inviolate lex non 
scripta of his profession. He 
may not advertise in any way— 
even having his name in an 
alphabetical list of barristers in 
a trade directory is prohibited— 
and he may not enter a solicitor’s 
office except for the purpose of 
transacting his own personal and 
private business not connected 
with his practice. He may not 
receive instructions from anyone 
other than a solicitor or another 
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barrister and he usually does not 
interview a client alone. 

The most important part of 
the restrictions placed upon a 
barrister are those of custom. 
For example, by custom, he 
never, under any circumstances, 
discusses fees with a client, lay 
or professional. A barrister has 
a clerk who is charged with the 
duty of attending to all his mas- 
ter’s business. A solicitor, wish- 
ing to brief a particular counsel, 
addresses himself not to the 
counsel but to his clerk. The 
clerk ascertains that his master 
is able to take the brief, and, if 
he is, himself decides what fee 
to mark upon it. The clerk is 
completely the businessman in 
the barrister’s chambers, leav- 
ing the barrister free to attend 
to the one thing he is there for— 
the interests of his clients. The 
clerk is paid a small salary by 
his master, but the major part 
of his income is derived from 
fees, because he is paid a fee by 
the client proportionate to the 
sum marked on his master’s 
brief. 

A barrister is not confined to 
pleading, but is often consulted 
when a difficult piece of convey- 
ancing or drafting is to be done. 
Many barristers specialize in 
this work, and some of the 
cleverest barristers are those 
who never appear in court at all, 
but who do all their work in 
chambers. 

A small detail worth noting 


is that a barrister does not have | 


an office, but “chambers.” 
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Equally, it is impossible for bar- 
risters to belong to a firm or 
partnership, because a brief or 
a reputation is entirely personal 


‘to the barrister instructed. A 


practice, therefore, cannot be 
sold. 

Every care is taken in English 
law to see that a barrister not 
only is incorruptible, but is free 
from the slightest suspicion of 
corruption. For example, unlike 
a solicitor, he never has charge 
of trust money. His fee is pay- 
able whether he wins or loses, 
and he therefore has no special 
incentive to win, apart from his 
natural pride in his work. Any 
form of speculative action where 
counsel is paid a high fee if he 
wins but a low fee if he loses 
is strictly prohibited. A very 
poor man bringing suit against 
a wealthy corporation cannot 
give his counsel a brief at, say, 
five hundred guineas, it being 
understood that nothing will be 
payable unless he wins. If the 
barrister, out of the kindness of 
his heart, accepts the brief at 
a nominal fee, it matters not 
whether he wins or loses, be- 
cause the corporation will still 
be liable to pay only the same 
fee as the poor client. It is an 
accepted maxim of the courts 
that a barrister’s word is unim- 
peachable. If, in court, a barris- 
ter is asked to produce a certain 
document that is inimicable to 
his client’s case, nobody would 
doubt him for one moment were 
jhe to deny any knowledge of the 
existence of such a document. 
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Any form of obstructionism or 
trickery is regarded as being out 
of the question in a barrister, 
and nobody in England would 
ever, even mentally, accuse a 
barrister of such practices. 


A barrister is not answerable 
to any client for his actions. He 
cannot sue for his fees (but in 
theory, at least, they are paid 
in advance), and he cannot be 
sued for malpractice. A solicitor 
is able to sue and to be sued, and, 
as he is the one who pays the 
barrister, not the lay client, he 
might be inclined to sue the lay 
client should he not pay the fee. 
Sometimes, to protect his repu- 
tation, a solicitor will pay a bar- 
rister’s fee out of his own pocket 
should he not be able to recover 
from the lay client, because bar- 
risters are usually unwilling to 
accept briefs from solicitors who 
gain a reputation of not paying 
the fees. 

Disciplinary control of barris- 
ters is exercised very strictly by 
the Bar Council, of which the 
president is the Lord Chancellor. 
A barrister can be charged be- 
fore the Bar Council with violat- 
ing any of the laws, rules or cus- 
toms affecting his profession or 
with any other offense that is 
deemed to be out of keeping with 
the dignity and honor of the Bar. 
Should he be convicted, he would 
be liable to expulsion from the 
Bar, and, in fact, the Bar Coun- 
cil would not hesitate to strike 
off any member of the Bar who 
might bring it into the slightest 
malrespect. 
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After a barrister has had at 
least ten years’ service at the 
Bar and has made a name for 
himself, he can apply to the Lord 
Chancellor for “permission to 
wear a silk gown.” If this is 
granted the barrister becomes a 
King’s Counsel, wears a silk 
gown in court (whence comes 
the expression “to take silk’), 
wears a full-bottomed wig on 
state occasions and is entitled 
to put the letters “K.C.” after 
his name. 

King’s Counsels are usually 
referred to as leaders, and other 
barristers as juniors. A leader, 
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of course, commands a far high 
er fee than a junior, but taking 
silk is on occasion a grave dis 
advantage. A good junior, wit 
plenty of county court work (ai 
perhaps ten guineas a case) an¢ 
with plenty of undefended di 
vorce petitions (at about five o 
ten guineas a case, each case last 
ing about five minutes) will al 
most certainly earn far mor 
than any but the most efficient 
leader. To start with, a leader's 
fee is far higher than a junior’s 
and so he will not be briefed un 
less he is really worth it, and 
unless the case is sufficiently dif 
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ficult to make it necessary. He 
is not likely, therefore, to be 
briefed in the very remunerative 
undefended cases. In addition, 
he must have briefed with him 
a junior counsel, who must be 
paid a fee equivalent to two- 
thirds of that paid to his leader. 
This drives up the cost of such 
litigation greatly, and tends even 
more to drive people away from 
leaders. 

It should be pointed out, how- 
ever, that even these rules make 
litigation in England considera- 
bly less expensive than litigation 
in the United States. A leader 
such as Sir Patrick Hastings or 
the late Sir Edward Marshall 
Hall would not be likely ever to 
have a brief marked at as much 
as a thousand guineas—though 
occasional cases of very high 
fees have been known—as com- 
pared with frequent briefs at 
ten, twenty or even thirty thou- 
sand dollars that are met with 
in this country. 

A solicitor’s fees are set by act 
of Parliament, and any client 
who thinks that he has been 
overcharged by his solicitor is 
at liberty to apply to his local 
county court for taxation of 
costs. This is rare, because 
solicitors usually reduce their 
fees (except in litigation) for 
their clients. A_ solicitor is 
bound by very strict rules in the 
same way as a barrister. He is 


CASE AND COMMENT 





not allowed to advertise, but he 
is allowed to have his name in 
alphabetical lists in directories, 
He is compelled to keep two bank 
accounts, one for his firm and 


one for clients’ trust money, and; 


he must annually submit ac- 
counts to the Law Society. He 
alone is authorized to draft con- 
veyances, and the Law Society 
does not hesitate to prosecute in 
cases where any other person 
usurps this right. Solicitors are 
frequently banded in firms, but 
are very rarely incorporated as 
limited companies. A solicitor’s 
practice can be sold, and, if it is, 
it usually retains the same name. 
It is a standing joke in England 
that in a firm called, for exam- 
ple, Smith, Jones, Brown and 
Smith, the partners are liable 
to be, say, Mr. White, Mr. Green 
and Mr. Robinson! 

Disciplinary control of solici- 
tors is exercised by the Law So- 
ciety, and any solicitor convicted 
by them of irregular practice 
would be “struck off.” 

These restrictive rules are ac- 
cepted cheerfully by the legal 
profession in England, because 
it is realized that in this way, 
and in this way only, can the 
absolute integrity of the English 
Bar be upheld, and in this way 
only can the Bar be worthy of 
the high trust placed in it by 
the lay public in England. 


Thank Goodness 


While death and taxes are alike in one respect, it should 
be remembered that death cannot be pyramided.—Spring- 


field Republican. 
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